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WALLER, JUSTICE, FOR THE COURT:

1.  Willie C. Rusl was convicted of capitd murder and sentenced to degth for the murder of
Argentra Cotton, a Missssppi Department of Corrections (MDOC) officer, on July 18, 1989, at the
Missssppi State Penitentiary & Parchman. Russdl was an inmate a thetime of the murder, sarving time
on a conviction of armed robbery. On his firg direct goped to this Court, Rusdl's cgpitd murder

conviction was afirmed, but his sentence of death wias reversed and remanded due to the circuit court's



falure to determine RussHll's habitud offender satus prior to his sentencing hearing. See Russell v.
State, 607 So. 2d 1107 (Miss. 1992). RussH| was sentenced to deeth by the second sentencing jury.
Ondirect gpped this Court affirmed the second death sentence. Russell v. State, 670 So. 2d 816, 820

(Miss 1995), cert. denied, 519 U.S. 982, 117 S. Ct. 436, 136 L. Ed. 2d 333 (1996). Pursuanttothe
Mississppi Post-Conviction Collaterd Rdief Act, Miss. Code Ann. 88 99-39-1 to -29 (Rev. 2000 &
Supp. 2002), RusHl filed his Amended Petition for Pogt-Conviction Rdlief with this Court, the Sate has
filedits Response, and RussH hasfiled his Second Amendment and Reply to Response, and the State has
fileditsResponse. After thorough condderation the Court deniesrdief to Russdl ondl issuesbut one, thet
bang Rusdl'sdam tha heismentdly retarded. On that issuethe Court grants RussHll leavetofileinthe
Sunflower County Circuit Court amotion seeking pogt-conviction relief vacating his deeth sentence based
upon hisdleged mentd retardation.
FACTS

2.  The fdlowing datement of fects is taken from this Court's opinion on RusHl's goped from his
second death sentence:

On duly 18, 1989, while an inmate a the State Penitentiary in Parchman, Rusll
removed the 16" by 10" bottom ar vent in his cdl door, crawled through the space, and
managed to secrete himsdf behind the gairwel pillar onthelower levd of theunitinwhich
he was housed. Russl|, amed with a"shank,”" (homemeade knife) waited in ambush for
Corrections Officer Cotton. Russl's patience was rewarded at gpproximatdy 6:50 p.m.
when Officer Cotton entered Zone 3 in which Russdl was hiding. Cotton, unaware of
RussHl's presence, atempted to lock the door between Zone 2 and Zone 3. While
Cotton's back was turned, Russdl rushed Cotton and proceeded to sab him with the
shank.

Officer Cotton, surprised by Russdl's attack, attempted to escape by using a
pladic food tray to repulse RusHl's assault. Nonethdess, Russd| followed Cotton,
stabbed him in the back, and then held Cotton down with his knee and continued to stab

2



him. During the atack, Russd|'sattention was momentarily drawvn away by ancother guard
alowing Cotton the opportunity to retreet into the guard control tower. Upon reeching the
safety of the guard tower, Officer Cotton caled for and received medicd help. Cottonwas
fird taken to the Parchman emergency room and subssquently tranderred to the Balivar
County Hospital where he died as a result of internd blesding. Russell, 607 So. 2d at
1109-10.

Subssquently, Russdll wasindicted and convicted for killing apeece officer acting
in his offida capacity as a Correctiond Officer of the Missssppi State Penitentiary in
vidaionof Miss. Code Ann. 8 97-3-19(2)(a). At trid, Russdl| took the stand and testified
that he stabbed Officer Cotton because Cotton had taken twenty dollarsfrom himin order
to buy yeedt for Russdll. Evidently, Russdl was going to usethe yeadt to makean dcohalic
drink. However, according to Rusl's tesimony, Cotton never ddivered the yeedt, nor
did he return Rusdll'stwenty dallars

Thejury, ater hearing overwhdming evidenceasto Rusl'squiilt, returned aguilty
verdict. After finding Russl| guilty of capitd murder, the jury sentenced Russdll to desth.
On goped, this Court afirmed the jury’s determination of Russdll's guilt, but reversed his
desth sentence as Russl, indicted as a habitud offender, was not dlowed a habitud
offender hearing before the pendty phase of histrid. See Turner v. State, 573 So. 2d
657 (Miss. 1990).

On RusHI'sresentencing, the venire and subssquent sentencing jury were drawvn
from Montgomery County MisssSppi. However, for security reasons and the ease and
convenience of trangporting witnesses into court from Parchman, the trid was hdd in
Sunflower County.

The second jury, after hearing evidence of the murder and dl of the evidencethet
would tend to esteblish mitigating factors and aggravating factors, sentenced Russl to
deeth. Spedificaly, thejury found thefallowing aggravating factors: (1) Thecapitd offense
was committed by aperson under asentence of imprisonment; and (2) The Defendant was
previoudy convicted of another capitd offense or of afdony invalvingtheuseor threet of
vidence to the parson.  Likewisg, the jury found thet there were "insufficent mitigeting
crcumgance [9¢] to outweigh the aggravating drcumstance(s).”

Russell, 670 So. 2d at 820.

The Stabbing of Officer Cotton astold in 1990




13.  Theverson of the gabbing the jury heard in the 1990 trid came primarily from the tesimony of
A. J. Smith, Christopher Womber, Calvin Leg, Sylvester Clark and Russdll himsdif.

1.  Smithtedtified asfolows Hewas aninmate floorwaker for Officer Cotton on July 18, 1989, and
was hdlping Officer Cotton sarve the last med of the day to the inmates when the stabbing took place.
Officer Cotton was trying to lock the door between Zone 2 and 3 in Unit 24-B when Russdl stabbed
Officer Cotton in the back with aknife. Russdl and Officer Cotton wrestled and fought and then went up
the dars and fought again. Russdl sabbed Officer Cotton again & thistime. At thistime Officer Calvin
Lee cameto Officer Cotton's ad, driking Russdll with Legs night sick. Then Officer Cotton got away
from Russdl and both he and Lee went to the tower and locked the door. Officer Cotton did not have a
wegpon, and dl Officer Cotton hed in his hends while trying to fight off Russal, was a pladtic food tray.
Russ| gabbed Officer Cotton four or fivetimes,

.  Chrisopher Womber, another inmete, corroborated mogt of Smith's tesimony and tedified as
falows Hewasin cdl 33in Unit 24-B onthe dete of the gabbing. An MDOC Officer Jonesarived after
the stabbing and asked for the knifeand Russall gaveit to him. Russdll sated that Officer Cotton hed been
“f**king with him for three or four months”"  After Russall stabbed Officer Cotton the fird time, Russdl
backed up, and then the two darted fighting with the food trays  Russdl could have fallowed Officer
Cotton and Officer Leeinto the contral tower after the stabbing but did not, because there was a st of
keyslying on the floor after the fight.

T6. Cdvin Lee, an MDOC officer working with Officer Catton, tedtified as follows He wasin the
control tower doing paper work while Officer Cotton wasfesding theinmateswith the Smith'shep on July

18, 1989. Theincident occurred about 6:50 p.m. At thet time he heard aloud noisein Zone 3, "like dll
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the food trays had been turned over.” Leeleft the tower and saw Russdll swinging at Officer Cotton with
aknife and Officer Cotton swinging afood tray for protection and backing avay. Lee went back to the
tower, got anight stick, and went back to the two, ordering Rusdl to drop the knife. When Russl
refused and continued swinging the knife, Lee sruck him "around his heed and neck ared’ with the
nightdtick, breskingthestick. Russl| turned hisatention to Leemomentarily, but thenwent back tofighting
with Officer Catton. Leefdllowed the two, swinging his night sick a Russal again. At thistime Officer
Cotton was able to get away and into the control tower, followed by Lee. Lee saw Russd| gab Officer
Cotton twice,

7.  Sylveser Clark, an MDOC dfficer, recaived acdl from Officer Cotton. Officer Cotton told him
thet ""he was having problems with inmate Willie Russl atting afodl over in"B" building.” Officer Cotton
"sounded as if he was out of breath.” Officer Clark and severd other officers went to 24-B Building.
When they arived, Officer Cotton was Stting at his desk writing in the regiger. Officer Cotton pointed
to where Rusll was ganding.  Officer Clark saw Russdll "slanding over in zone three dl bloody with a
sharp ingrument in his hand and he was jugt ganding there" Officer Clark went over to Rusl and
ordered him to drop the shank. Russall refused and yelled back, "comeonwithit." Officer Clark Sarted
back to get a gun which shoots wooden blocks when an Officer Jonestald him to wait aminute. Officer
Jones then gpoke to RussHl and Russl gave Officer Jones the shank.  Russdl was then restrained and
hendcuffed. Accordingto Officer Clark, Russl then gated, "I gabbed that mf. over there. . .. | toldthat
mi{. that | wasgoingtoget him." After Russdl wasregtrained, Officer Clark and the otherswent into the

control tower and noticed that Officer Cotton was dipping out of hischair. They discovered & thistime



that the front of Officer Cotton's shirt was bloody. Officer Clark dided the emergency number a
Parchman. Officer Clark said he received Officer Cotton's cdll a around 6:50 p.m.

8.  Rayford Jones, an MDOC officer, accompanied Officer Clark to 24-B Building when Officer
Clark recaived acdl from Officer Cotton. Officer Jones said Russl was sanding in zone three and "he
hed blood dl over hisbody from top dl the way down & leest to hiswad."

1. RussHl tedified a trid asfallows He was supposed to be out asafloor waker on July 18, 1989,
the date of the stabbing, but Officer Cotton and Officer Leewould nat let him out. Thismade him angry.
He gave Officer Cotton twenty dollarsto get him some yeast S0 that Russdll could make some "buck,” or
home meade dcohal.  Officer Cotton hed done this for Russdl before. This time Officer Cotton kept
Russl'smoney and refused to bring him the yeest. This dso made Russl angry. He hed adiscussion
about it with Officer Cotton on July 18 "about 6:15 or 6:10," which degenerated into an argument. Russdl
"jugt got red med and angry with him and logt contral from thewhole matter.” He had aknifein hishand
and "l wasintending to scare im with theknife. | didnt mean to sick him or nathing. Hewasfading me
and | justlog dl control and | sabbed him. | redly didnt meentogabhim...." Beforethefight Officer
Cotton'sleft hand wasin hispodket, and Russdl| thought maybe he might have aknifein hispocket. After
he saw me and | was gpproaching him, when | was about three or four feet from him and he saw | was
coming, he pushed hishand in his pocket. | dont know what he might have hed a knife or something. |
diant redly know but it kinda scared me" Russdll had seen severd other MDOC officers carry knives,
and about awesk before duly 18 he had seen Officer Cotton with some kind of knife.

110.  Approximately two hours after the stabbing, Russdl was interviewed by Charles Rogers, a
Missssppi Highway Patrol invesigetor. Russdll gave astaement to Officer Rogerswhich was smilar to
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RuslI'strid tesimony and indudes additiond metters not covered a trid. Russdl dated thet the grate
to hisprison door wasrigged so that he could get out of hiscdll even when it waslocked, and that was how
he got out on thisoccason. Russal once again mentioned Officer Cotton going into hispocket during their
confrontation, and Sated that he knew Officer Cotton carried aknife. Therest of RussHl's Satement, as
to themain points of the gabbing, issmilar to Smith, WWomber and Officer Legstestimony. Russdl Sated
thet he had been having trouble with gangs, but did not say pecificaly whet kind of trouble.

11. This datement was exduded beforetrid by the circuit court pursuant to Edwards v. Arizona,
451 U.S. 477,101 S. Ct. 1880, 68 L. Ed. 2d 378 (1981), because Rusd| had fird exercisad hisright to
reman sSlent, and then MHP Officer Rogers, soon after RusHI's firg refusd to spesk, questioned him
again, without Russl having achanceto goeek with an atorney, resulting in thissatement. The Satewas
dlowed to impeach Russd| with the Satement a trid. The Staes primary area of impeachment was to
get Russl to admit that he had gotten out of hiscdll throughthegrate. On cross-examination Russell dated
that during the stabbing he was not afraid but was out of contral.

Recanted Tedimony

112. RusHl'sdfidavit, Exhibit A to his Amended Pdition, Sates the fallowing: Russl never trusted
histrid atorneys. He thought they did not know wheat they were doing and they did nat care about what
happened to him.  From the gart, he told them the truth about what hgppened, that Officer Cotton's
sabhing hgppened because RusH| hed interfered in gang busness  The spedific gang in quedtion, the
GangdaDistiples ("GDs'), medeit dear thet it would get revenge againd Russll. Russd| darted getting
threstsfromthe GDs Russdl knew that Officer Catton wasinvolved with the prison gangs because of the

money they could pay him through money order scams. It wasmadedear to Russdl| that hecould nat tell
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the whole truth at trid. Russal heard on July 18, 1989, thet "'something was going to go down. It was
when Officer Cotton and Officer Leewereonduty. Officer Leewasadrunk, and | did not think hewould
be behindit. But Officer Cotton was adifferent matter. | knew hewould do it for the Gangdas, let them
through adoor & me" Russdl thought he would be atacked in his cdll, so he got out of hiscdl. Hedid
not meanto kill Officer Cotton, only scareor injurehim so  that hewould be moved to ancther unit. When
he confronted Officer Catton, Officer Cotton Sarted to go updars toward the gang's areq, and Rus|
bdieved that he was going to let gang membersout to get him, So he stabbed Officer Cotton. Russdl dso
fdt that Officer Cotton wastrying to pull aknife At trid Russl told thisstory to hislawyersbut they did
not seeminterested. He was confused when thetrid court would not let him testify to this Hedid not tell
this Sory to the authorities because (1) they had been besting him and (2) he did not want to be asnitch.
113.  Womber has dso recanted histrid testimony by affidavit. He Sated thet he was besten severd
times by security a Parchmean after the sabbing. He was taken to Internd Affairs & Parchmen & leest
twiceamonth from the date of the Sabbing until the date of Russdll'sfirg trid in 1990. Internd Affairstold
himwhet to sy a trid or they would beat him and punish him in other ways. They told him not to say
anything bed about Officer Cotton. He did not tdll thetruth at trid. \Womber finaly Satesthet "[i]n 1993,
| was no longer under any pressure or subject to any thregts by MDOC personnd. If | wascdled asa
witness a Willie RusHl's trid in 1993, | would have tedtified to the truth of whet | saw when Officer
Cotton was killed and not what MDOC coached meto say.” Womber neglected to provide any details
on the truth he would tdll, or how it differed from the verson hetold &t trid in 1990.

14.  Smithdsorecanted someof histestimony, but noneof hisgatementsaresworn. Smith'sstatement

provided that Officer Cotton was taking with Russdl when Officer Cotton hit Russl with afood tray and
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abig set of keys Hewas begten by guards after thisand he testified according to whet the authoritiestold
hm Hewas thregtened by some unknown date officid the night before hetedtified. For some unknown
reason Smith sated that he does not "fed those kinds of pressures and fears now in relaion to Willie
RussI'scase”" Evenunder Smith'snew verson, Russall wasout of hiscdl armed with ashank & thetime
of the gabhing.
115.  Recanted tesimony does not entitle adefendant to anew trid. A drcuit judge mudt review dl of
the drcumgtances of the casg, “induding thetestimony of the witnesses submitted on themation for thenew
trid." Wewill not overturn adecision to grant or deny amoation for new trid based on recanted testimony
unlessthe drcuit judge abused hisdiscretion. Bradley v. State, 214 So. 2d 815, 817 (Miss. 1968).

[T]o be persuaded by such [recantations] would be to place the control

of the courts in the hands of corrupt witnesses who could by successve

repudiations of their tesimony causetheissueto osdlllateat will, and make

of perjury abasisfor rdief a the hands of thelaw which they hed defied.
Bradley, 214 So. 2d a 817. Recanted "tesimony is exceedingly unrdiable, and is regarded with
suspidon; and it isthe right and duty of the court to deny anew trid where it is not satidfied that such
testimony istrue” |d. Thefact thet awitness changes histestimony after thetrid isnot done an adeguate
ground for granting anew trid. Peeples v. State, 218 So. 2d 436, 438 (Miss. 1969). See also

Williamsv. State, 669 So. 2d 44, 53 (Miss. 1996).

RusH|'s New Verdon of the Death of Officer Cotton

116. RusHl has presented a new verson facts surrounding Officer Cotton's deeth. According to
RusHl, Unit 24-B, where he was housed in Parchman in 1989, was a violent and dangerous place

controlled largely by gangs and corrupt prison guards. The most powerful gang, and the one most



important to Russdl's gory, were the GDs led by an inmate named Eric " Schoolboy” Jones. Russll did
not like gangs and did not belong to one. Russdl sopped aGD attack on Thegtry Branch, aninmete, one
day intheyard a Parchman. For this reason the GDs planned vengeance againg Rusl rather than lose
facein the prison populaion. The primary GD enforcar wias an inmate named Rondd Pope. The GDs
began to send thredts to Russl ordly and by letter and note. The GDs findly authorized the killing of
RusHl. The GDs tried to attack Russdl during RuslI's trip to the law library on July 17, 1989, but
RussH| refused to go and was disciplined by MDOC. Russdl sought hep from the prison authorities
because of these threets but the MDOC authorities ignored Russl.

17.  The GDs planned to kill Russl with the hep of Officer Catton, a corrupt officer who conspired
and cooperated with inmates, induding gang members and epedidly the GDs, to smuggle drugs and
trandfer counterfeit money orders for a percentage of the profit. Officer Cotton dso would dlow one
inmeate to attack another in exchange for money.  Officer Cotton was carrying a knife on the day of his
death in violation of MDOC rules. Officer Cotton was friendly with the GDs and with Smith, theinmeate
floorwaker a thetime of Officer Cotton's sabbing. In return for money, Officer Cotton was going teke
Russl out of his odll, hendeuff him and leave him in a utility room where the GDs could kill him. Russll
got hisknife, or shank, long before July 18, 1989. Hegot the knifenot to kill Officer Cotton, but to defend
himsdf in the vidlent world of Parchman and spedificaly Unit 24-B. Russdl never meant to kill Officer
Cotton but only wanted to scare him with the shank, or injure him so that Russdll would betrandferred to
another unit away from the gangs

118.  Officer Cotton was the aggressor in the confrontation, hitting Russdl firgt in the face with amed

tray. Hedso hit Russdl with a st of keys. Russl did nat intend to kill Officer Cotton as he stabbed
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Officer Cotton once and then stepped back, and did nothing further until Officer Cotton dtarted hitting
Russl with the med trays  Once he was stabbed, Officer Cotton ran updtairs toward Zone 4, which
housed numerous GDs, indeed of toward safety in the guard's control tower, where Officer Lee was
dationed.

119.  Once Officer Cotton reeched the sefety of the control tower, after he had been stabbed twice, he
dill tried to cover up his involvement in the atempted killing of Russl. He cdled a Sergeant Clark,
another corrupt MDOC officer, and said he was having trouble with Russdl. Officer Cotton did not call
the emergency number used & Parchmen & thistime. Officer Cotton ddayed in caling until heredized the
sgiousness of hisinjuries

120.  Officer Leewasin the control tower a thetime of the stabbing. Officer Lee l€ft the tower once
he saw the stabbing, hit Russdl with his nightstick, which broke it off, and then ran badk into the tower.
Russ| dates thet Officer Leewasmuch lessheroicin redity than intheverson of eventsthet Officer Lee
gave asawitness d trid.

121.  After the gabbing of Officer Cotton, Russdl and other inmates were beaten by MDOC officers
in an atempt to intimidate them.  Inmates were told not to tel investigetors what hed redlly happened.
Smith, one of the Staies withesses againg Russdl| & his 1990 trid, was a particular target.

f22. The MDOC covered up the truth of what heppened here because it feared dvil lighility on two
fronts, one from Officar Cotton'sfamily for the dday in getting him to the hospitd, and from Russl for
falureto protect him from gang vidlence. Frg, Russl sates that he should not have been let out of his

cdl earlier onthedate of the gtabbing. Officer Catton let inmates out of their cdllsbasad on hiswishesand
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not on Parchman rules. Officer Leewas derdict in nat monitoring the actionsin the unit & thetime of the
gabbing.

123.  Thegabbing of Officer Cotton probably happened much earlier than reportedintheofficid verson
of events. Officer Catton was probably stabbed around 4:50 p.m. ingteed of 6:50 p.m. MDOC dtered
numerous reportsin order to shidd itsdf from liability for not getting Officar Cotton to ahogpitd inatimey
fashion. The gtabbing occurred during the feeding of theinmates, and the late med a Parchmanissarved
mucheatlier thaninthe outsdeworld, so4:50isamorelikdy timethen 6:50. Therewasadday ingetting
anambulance for Officer Cotton because he did not tell everyone he was stabbed when the ather MDOC
officers arived a the control tower. The MDOC Hospitd & Parchman was inadequate to ded with the
stabbing, and Officer Cotton never should have been taken there before being taken to the Balivar County
Hospitd.

24. The MDOC sought to cover up facts relating to Officer Cotton's death. No autopsy was
performed. Hiswounds were not necessrily fatd, but were rendered so by thedday in getting himto the
hospitd. Another result of the failure to performan autopsy wasthefalureto detect any substances such
as drugs or doohal, which might have been in Officer Cotton's blood.

125. TheMDOC or the prosecution failed to turn over excul patory evidence during discovery induding
Satementsor interviewsor guestionnare formsfilled out by inmates, re-wrote someinterviewsand did not
preserve origind notes, failed to turn over an interview of Officer Lee, and falled to interview or note the

important role of GD enforcer Rondd Popein this matter.
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126. Thechan of custody of the physical evidence in this case was nontexigent. The shank dlegedly
usad to stab Officer Cotton was not tested for blood or fingerprints. The prisoner jump suit worn by
Russ| during the stabbing was nat introduced into evidence
127.  Internd Affars put pressure on MDOC geff to re-write its reports to make them congstent.
Adminidrative documents such as logs and regiters were d o doctored.

The Sourcesfor RussHl's New Verson of the Facts
128.  An dfidavit is a sworn satement in writing made before an authorized officid. Black's Lawv
Dictionary 80 (4th ed. 1968); see also Wilborn v. State, 394 So. 2d 1355, 1359 (Miss. 1981)
(Patterson, C.J, dissenting). Russl ataches and rdies on numerous satements which Rusll refersto
as "dfidavits” Many of these "dfidavits’ have not been notarized as made before any officid. We will
refer to those as "unsvorn gatements” The Missssppi Uniform Pog-Conviction Collaterd Rdief Act
specificaly requires " dfidavits of the witnesses who will tedtify* be atached to the mation, or a showing
of "good cause why they cannat be obtained.” See Miss. Code Ann. § 99-39-9(1)(€) (Rev. 2000).
129. Thecruad part of thisnew verson isthe evidence supporting the link between Officer Cotton and
the GDs plot on RusHlI'slife. Beforetrid and & trid there was evidence of Rusll having trouble with
gangs and therewasevidence of Officer Cotton'scorruption, but therewasno link made between thetwo,
90 that RusHll could argue thet he was acting in s2if-defense because of an atempt on hislifeby the GDs
fadlitated by Officer Cotton. Russdl now supportsthislink with theaffidavitsof former or presant inmetes
Brian Baryman, Eric Jones Everett Turner, Parry Williams, Theatry Branch, and Richard Boyington.

DISCUSSION
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l. WHETHER THE CUMULATION OF ERROR IN
THIS CASE RENDERS THE CONVICTION
UNCONSTITUTIONALLY UNRELIABLE.
130.  RusHl datesfirg that he"incorporatesdl of theissuesbdow and assartshisright toafair trid, free
from the cumuldive taint of each of the errors combined." He dtes a number of cases from other
jurisdictions on this meter, and findly dtesthe origind opinioninthiscase, Russell, 607 So. 2d at 1117
(quating Hansen v. State, 592 So. 2d 114, 142 (Miss. 1991)), where we dated, "It istrue that no one

of these errors, when conddered separatdy and gpart from the others, is sufficient to judify areversd of
the case, but when they are conddered asawhadleit isour view tha they resuited in the gppdlant being
denied afair trid." Wewill review the issuesraisad in our usud faghion and, if we find groundsfor rdief,
will grant such, regardless of whether the andyssisreferred to as"cumulaive eror” or Some other term.
.  WHETHER THE CUMULATION OF ERROR IN
THISCASERENDERSTHE SENTENCINGVERDICT
IN THIS CASE UNCONSTITUTIONALLY
UNRELIABLE.
181 Thisisueissamilartolssuel, inthat isagenerdized Satement which doesnot raseany particular

isuefor review.

1.  ALLEGEDMISCONDUCT BY THEJURORSAT THE
1990 TRIAL.

A. WHETHER JURORS GAVE ACCURATE AND
HONEST RESPONSES DURING VOIR DIRE.

132. RusHl dlegesthat jurorsfailed to accuratdy and honestly answer aritical questionsduring voir dire

inthe 1990trid. Normdly such anissuewould be barred for faluretoraiseit on direct goped. It gopears
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that Russl isdleging thet this issue is basad on newly discovered evidence, or evidence that could not
have been known & the time of trid.

James Percy Mdone

133.  Mdone dated on hisjuror information card thet his occupeation was "retired.” Asfor his former
occupation, Maone gated on the card "policeman.” At voir dire Maone sated, when defense counsd
asked whether he had worked as an "employee of alaw enforcement officer agency, whether it is State,
Federd, prison or jail system, or some kind of correctiond inditute,” thet he was a palice officer in Drew
for about twenty-one years. Then some unknown juror Sated, "'l used to be a correctiond officer,” to
which defense counsd replied, "1 beieve you had mentioned that and | appreciate that. | got that down
here" The State arguesthat thiswasMaone. Russd| arguesthat thiswas another member of the venire,
one Gregory Marlow, who identified himsdlf as aformer employee of Parchman. A review of the record
revedsthat Rusl is probably correct.

134. RusHl atachesMdoneséffidavit, which gates, | worked asapolice officer for 20years. Before
thet | worked a Parchman for one year and lived therewith my family." Thedfidavit datesnothing about
whet type of job Maone hdd a Parchman. Russdl dates that Maone worked asaguard. The State
argues that Maone could have been doing something a Parchman besides being aguard. Nether sde
cites an employee veification notice from the MDOC, atached as an exhibit, which Satesthet aMdone
was a Correctiond Officer | from March 11, 1974, to December 16, 1976. This information does not
aopear to agree with Mdongs efidavit or hisjuror questionnaire or histetimony & trid, asthisislonger
then the one year Mdone sated & trid. In addition, Maone stated in 1990 that he was retired, but did

not say how long it had been snce he had worked. Maones juror questionnaire dates that he was 67
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yearsoldin 1990. Before hisretirement hewas apolice officer for gpproximeatey twenty years. Any job
Médone hed before that probably would have been sometimeinthe 1960s. If theemployment verification
notice does belong to Maone, then he must have worked for the MDOC at the same time he worked as
apolice officer.

135.  We usudly view such aquestion on direct goped on denid of amation for new trid, not some
twelve years after trid. A recent example of thisisour decisonin Buckley v. State, 772 So. 2d 1059
(Miss 2000), where Buckley dleged that ajuror did not truthfully answer the quegtion, "Are you or any
member of your family, rdaed to any police or law enforcement officer, Sheriff, or what have you?'
Buckley dleged that hewas entitled to anew trid because onejuror failed to mention thet her daughter was
adigpatcher for theloca police degpartment onenight aweek. After the drcuit court denied the motion for
anew trid, we afirmed, daing that the tex wasthe fallowing: "(1) whether the question was rdlevant to
the vair dire examinaion; (2) whether the question was unambiguous and (3) whether the juror hed
subgiantid knowledge of the information sought to be dicited.” | d. a 1064. If the answer to these
guestions isin the afirmative, then the drcuit court should determine whether prejudice to the defendant
can be presumed or inferred from the drcumdtances. We have sated that where a full and complete
response would have provided avdid bassfor chdlenge for cause, we will presume prgudice. Greater
discretionisdlowed if acorrect response would have dlowed for a peremptory chdlenge. 1d. at 1063.
136. Thevair dire question asked in this case was, "Have any of you ever worked as an employee of
a Lawv Enforcement Office Agency, whether it is State, Federd, prison or jal system, or some kind of

correctiond inditute?' The question was rdevant, unambiguous, and Maone knew he had worked a
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Parchmanfor a least one year & sometime in the padt. The dioute over whether Mdone worked as a
guard isirrdevant, as he worked in some capadity, and thet isdl the question asked.
137. Defense counsd atempted to have Mdone gricken for cause and was unsuccessful.  Even if
defense counsd had known about Md onés employment a Parchman, he could not have had him dricken
for cause, as defense counsd tried such a drike on Gregory Marlow and this was denied.  As for
peremptory chalenges, defense counsd faled to chdlenge Mattie Lewis, whose brather was aguard &
Parchmanin 1990, 0 defense counsd's datement that they would have peremptorily dricken Maone if
they had known of hisemployment higory is quesiongble.
138. RusHl dsodaestha Mdonehad a"srong influenceon thejury anditsoutcome.” RusHl'sbess
for this satement is the unsworn statement of Robert Fitts, who dated thet one of the jurors, an ex-
policeman, wasvery hdpful onthejury. Tekinginto condderation dl these drcumstances wefind thet the
issue iswithout merit.

Other Jurors
139. RussHl datesthat juror Dorothy Fulwood neglected to informthe court during voir direthat "our
neighbor's daughter got shot dead about thirteen years ago. They said it was an accident, but nobody is
sure” Thisistakenfrom anunsvorn gatement, and evenif sworn, thestatement isnot particularly relevart.
0. RusHl daestha Herbert Hargett should have reveded his knowledge about the case (he hed
"probebly reed something in the newspapers about the case beforehand”) and the fact that, & some
unknown time in the past, when he was teaching, "he would take adass of kids up there [Parchman] for
atour." Thisisdso taken from an unsworn satement and gives no reason to question the fairness of the
jury sdlection process d issue.
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B. WHETHER THE JURORS WERE COMPROMISED
BY IMPROPER CONTACT WITH THE BAILIFFS.

41.  Once again quating from Herbert Hargett's unsworn satement, “the bailiffs were very hdpful
answering procedurd questionsthat wehad." Russl takesthisto mean thet thebailiffsansered questions
reding to the case. Without further detail asto what a™procedurd question” is, thereisno error here.

IV. ALLEGEDMISCONDUCT BY THEJURORSAT THE
1993 TRIAL.

A. ALLEGED EXTRANEOUS CONTACTS
2. RusHl dtesan unsworn satement of juror Sarah Powdll, dated May 22, 1997, which statesthat
"the deputies who drove uswould ask us how we were thinking, which way we were leaning, when we
were driving around.” The satement does not say whether anyone on the jury ever answered such
questions.
143.  RusHl dsodtesthe unsvorn satement of juror Glenn Ray, who stated thet a"'bailiff or somebody
told uswho thevicim'sfamily werein the courthouse Thesedlegationsdo nat riseto thelevd of tainting
thejury.
B. WHETHER THE JURORS WERE TAINTED BY
KNOWLEDGE OF THE PRIOR IMPOSITION OF
THE DEATH SENTENCE.
144.  RussHl once again dites only the unsworn satement of Sarah Powel. Thisisinaufficient evidence
to support such an alegation.

C. WHETHER ACCESS TO BIBLES TAINTED THE
JURY.
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5. RusHl next arguesthat the jury improperly used the Biblesthat werein their hotd roomsto hdp
them make adecison. Russdl once agan dites the unsworn satement of Sarah Powel and cites Jones
v. Kemp, 706 F. Supp. 1534 (N.D. Ga 1989), and State v. Harrington, 627 SW.2d 345 (Tenn.
1981). A review of these casesshowsthet in eech caseaBiblewas actudly consulted during ddliberations
or Bibleverssswerereed to thejury during ddiberations. Thedtuationin Rusl'scaseisdidinguisheble

D. FAILURE TO MAKE DISCLOSURES ON VOIR
DIRE

146. RusHl findly argues that Sarah Powel did not reved certain important facts during voir dire.
Sarah Powdl's satement, dated 1997, providesthat "my sonisadidrict atorney, thisis his second year.
Hewasa lav schodl & Ole Miss. He had practiced under Judge Davis" If thisis o, he would have
begun histerm in 1995 or 1996. Powell sat onthe sentencing jury in 1993, so she could not havereveded
it then. Asfor the dlegaion that Powdl's son practiced under the trid judge, any assertion that defense
counsd would have dricken Powd| because of thisis gpeculdive
V. ALLEGED DISCOVERY VIOLATIONS.

147.  Under this section Russdl only makes generd dlegations that the State withhed exculpatory
materids from Russdl during discovery. Russdl arguestha the Staties obligetion to turn over maerids
gopliestodl branches of the State and not just the Didrict Attorney's Office. Russell dlowsthat theitems
inquestion may not have been given to the Didtrict Attorney in thefirst place, but thiswould be no excuse

RusH|'s spedific dlegations are presented below.
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A. ALLEGED SUPPRESSON OF EXCULPATORY
EVIDENCE FROM EYEWITNESSES

Internd AffarsInterviews

148. RusHl dlegesthat "the Internd Affarsinterviews of fourteeninmateswho werein Unit 24-B thet
day, a least seven of whom had excdlent views of what the State aleged occurred, were not turned over
tothedefense” Russl| then givesalig of these inmates and dates thet severd had aparticularly good
view." RussHl ds0 dtesthe afidavits of histwo defense counsd who sated that, when they turned tharr
file over to RusHl's current counsd, current counsd informed them thet he did not have any investigetion
Satementsfrom eghteaninmeates, and then ligstheir names. Russdl| dlegesthat "[v]arious of thewitnesses
whoseInternd Affarsmemosare missng confirm thet they gave exculpatory satementsto Internd Affars
These indude John Adams, Wenddl Duncan, Charles Jenkins, Jesse Johnson, Dennis Short, Reginald
Sutton, Jeffery Vance, and Parry Williams™

9. (1) RegnddSutton, aninmate. Sutton'safidavit gives someinformetion about the GDs, and
dates that Officer Cotton dedt with the gangs as far as supplying money orders, food and cigarettes.
Smith, the floorwalker who was asssting Officer Cotton a the time of the stabbing, was Officer Cotton's
"middleman’” in these dedings Officer Coatton used the GDs as enforcers to help callect on debts from
inmates

50. (2 DemisShort,aninmate Short'ssatement containsgenerd information about gangs, about
the GDs spedificdly, and then dates that Russdll was never in agang.

Bl (3 Chalesdnkins aninmae Jenkinssafidavit datesthat gangswereplentiful andthegangs

dd not like Russdl because he would not join and would interfere with their attacks on other inmates. "'
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saw thefight between Willieand Cotton frommy cdll. Cotton Sarted throwing traysa Williewhen hewas
going around the unit passng out traysfor dinner. Williewasfighting back.”" Russdl wasbegten by guards
after the gabbing, and the guards dso locked down the inmates and tore their cdlls up.

B2, (4  GradyHaris aninmae Haris provides detals of deding in money orderswiththe hdp
of Officer Cotton. He was threatened by MDOC personnd before he tedtified a the 1990 sentencing
hearing and told defense counsdl about dl of this and they did not do anything.

B3, (B5) Wenddl Duncan, aninmate. Duncan spesks of his numerousiillegd dedings with drugs
and money ordersin concert with Officer Cotton.

B4 (6) Jfrey Vance aninmae Vance daes that the guards rifled through the cdlls, stripped
inmates and beat them immediady dfter the sabbing.

1655. Beoretrid in 1990t was dear from the record that defense counsd was having difficulty getting
dl the inmate gatements in question and had to repestedly ask for them. It is difficult & this point to
determine exactly what defense counsdl findly received in 1990. It gppearsthat cartain inmaeinterviews,
whether fourteen or eighteen in number, were never recaived by defense counsd in discovery.

6. Weasumetha the inmate Satements or afidavits gpedificdly dted here by Russdl are the best
he has at thispoint. Asdated, only two, those of Regindd Sutton and Charles Jenkins, even qudify as
afidavits Sutton'saffidavit talks about Officer Cotton's connection to the gangs and their illegd attivities
Defense counsd atempted to introduce Smilar information into evidence a trid in 1990 but was not
dlowed to do S0 because no connection was mede between Officer Cotton, the gangs, and a threet to
RusHI'ssfety. Jenkins gives hisverson of Officer Cotton's stabbing, saying that Officer Cotton darted

throwing traysa Russdl, which meansthat Russdl wasout of hiscel a thetimeof the confrontation, which
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comportswith the Satesverson of thesabbing. Jenkinsaso mentions physicd intimidation used againgt
Russl and the other inmetes &fter the stabbing. Russall dreedy hed mentioned that he was beeten by
MDOC dfficers immediatdy after the sabbing in his gatement to MHP Officer Rogers, which was
suppressed beforetrid. Grady Harrisgivesaverson of thestabbing, saying that Officer Cottonwasyedling
a Rusl, baiting him, and garted hitting himwith food trays. Once again, if true, this meansthat Russl
was improperly out of hiscdl. The State dso ditesHarrisstestimony in the sentencing phese a the 1990
trid, where Harris tedtified that "when | saw what happened, blood was dreedy on hisshirt. | didnt see

the actud dabbing,” but he did see Rusdl| with aknife
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Alleged Dedruction of Exculpatory Evidence

157. RusHl dtes a Regponse from the MDOC which dates that, as of March 2001, dl MDOC
Penitentiary Internd Audit records prior to 1993 were purged in 1996 dueto age and demand of Storage
gpace. RussHl dates that this raises an "additiond presumption” thet the documents in question were
exculpatory. Hrd, Russl dtes no authority in support of this presumption.  Second, it does not appear
that any such presumption should ariseon thebad s of thematerid that Russdll has dited onthisissue, which
isnat exculpetory.
158. The Sae hasthe duty to preserve evidence, but that duty islimited to the evidence which "might
be expected to play asgnificant roleinthe sugpect'sdefense. Northrup v. State, 793 So. 2d 618, 623-
24 (Miss 2001) (quoting California v. Trombetta, 467 U.S. 479, 488, 104 S. Ct. 2528, 2534, 81
L. Ed. 2d 413, 422 (1984)). When evidenceislost or destroyed, we use atwo-part test to determine if
adefendant is entitled to anew trid:

Frg, it must be determined whether the evidence would have played a

dgnificat role in the defendant's case. To play a Sgnificant rdle, the

exculpatory neture and vaue of the evidence mugt have been gpparent

beforethe evidencewaslos. The second part of thetest requiresthet the

Oefendant havenoway of obtaining comparableevidenceby other meens
Northrup, 793 So. 2d a 623-24 (citationsomitted). In Trombetta, the United States Supreme Court
consdered whether the government agents had acted in good faith and in accordance with normal
practices, or whether aconscious effort was madeto suppressthe exculpatory evidence. 467 U.S. & 488,
104 S Ct. & 2533, 81 L. Ed. 2d a 422. The intentiond spoliation or destruction of evidenceraisesa
presumption, or, more properly, an inference, that the evidence would have been unfavorable to the case
of thegpaliator. Such apresumption or inference arises, however, only wherethe spoliation or destruction
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was intentiond and indicates fraud and a desire to suppress the truth, and it does not arise where the
destructionwasamatter of routinewith no fraudulent intent. Northrup, 793 So. 2d a 623-24 (citations
omitted).
159. Itisquedionable as to whether the evidence a issue medts any of requirements Sated above.
Based on what Russll hassupplied, theinmate datementsare not particularly sgnificant, but, if they were,
a better source of comparable evidence has dways been available, namdy Russdl. Russdl has had
numerous opportunities to tel the story on the record he asks us to bdieve his dlegations concaming the
gangs and the connection to Cotton and the murder plot on hislife, and that he has never doneit. Andly,
it gopears that the evidence was destroyed as amatter of routine, the office weeding materia because of
Space congderation.
160. RusHl dates that "this evidence™ meaning, goparently, the inmate Satements and affidavits,
grongly supported hisverson of events He datesthat thisevidence, and the evidence of Officer Cotton's
involvemeat in the case againg Russdl, would have helped support the defense contention that Russell
acted in Hf-defense. RussHll raised sdf-defense a trid, gpparently based on RussHI'sbdief that Officer
Coatton carried aknife and was atempting to pull it during their confrontation, and the jury wasindructed
on that issue it was not the sAif-defense theory that he atemptsto rely on now.
B. WHETHERTHEMDOCCONDUCTEDA PATTERN

OF INTIMIDATION SO THAT WITNESSES

WOULD NOT COME FORWARD.
61. Inaddition to the numerous exculpatory inmate Satements that Russdl daims he never recaived,
RusH| dso damsthat the M DOC conducted apattern of intimidation to kesp other inmates from coming

forward with hdpful information. Russdll dtes two unsvorn datements from Vance and Smith. Russl
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further dtes dfidavits from inmetes John Miched Tiller, Alvin Luckett and James Robinson. Tiller saw
nothing of the stabbing and only saw Officer Cotton being wheded out on a dretcher fter it was over.
Luckett tedtified to Russl's gang troubles and Officer Cotton'sillegd dedings, which was known by the
Oefense a thetime of trid, but nothing as to the Sabbing. Robinson said he saw Officer Catton attack
Russ| with med trays Thisdid not contradict Russdl|'stestimony thet hewasout of hiscdl with ashank
athetime

C. ALLEGED SUPPRESSION OF OTHER
EXCULPATORY EVIDENCE.

162. RusHl mekes agenerd argument here that summarizes some of his previous arguments. The
primary paint of the argument is that the State suppressed evidence that would have supported his sdf-
Oefense dam that Officer Cotton was going to alowthe GDsto kill him. For Russdl to have been acting
in sdf-defense, he would have to have known about this plot himsdf. Though Russdll did rase theissue
of Hf-defense a histrid, he never raised this particular issue. He did attempt to introduce evidence of
gang vidlence, but he never dleged thet it wasdl part of aplot involving Officer Cotton and an atempt to
kill him in revenge for interference in GD busness Russl could have tald this gory to MHP Officer
Rogersor a trid but he did not do s0. Asto the argument thet his rductance to be truthful was the resuilt
of physcd intimidation, Russdl makes no aredible argument asto why hewould fed any ssfer now then
in 1989 or 1990. Itisdifficult to ssewhy MDOC officdaswould havewanted the verson of the stabbing
thet Rusl did tdl made public any more than the verson Russal is now espousing.

D. ALLEGED SUPPRESSON OF EVIDENCE OF AN
INCONSSTENT PRIOR STATEMENT.
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163. RusHl datesthat "the Sate suppressad the inconsisent statements made by Smith and hid from
the defense the fact that he was testifying only out of fear." Russal does not identify these incondstent
gatements. Russd| hasattached two unsivorn satementsfrom Smith, which amount to an attempt to recant
histrid tesimony, but these datements did not exist at the time of either tridl.

164. RusHl next datesthat "the State did not discose earlier gatements mede by various officersthet
were subssquently fashioned into the sory that the MDOC wanted told &t trid.”" Once again thereisno

goedificity asto which satements, and no attempt to identify the officers.
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E ALLEGED SUPPRESSION OF EVIDENCE
PERTAINING TO THE CREDIBILITY OF A
STATESWITNESS.
165. RusHl datesthat there was "subgtantid evidence thet [Officer] Lee was drunk while he was on
duty.” Russl gates that this evidence should have been available to him for impeachment purposes
RussHl dtes to an afidavit of George Gowan, Exhibit KK. This exhibit shows a blank page with the
notation "no such exhibit’ onit.

F. ALLEGED SUPPRESSION OF THESTATESDEAL
WITH AN INMATE/INFORMANT.

166. RussHl aguesthet the Sate made some kind of ded with Smith, or Smithwas"dearly expecting
a bendfit from his testimony,” and Russdl should have been informed about this A review of Smith's
unsworn statements revedls nathing about any expected benefit. What is dated isthet Smith tedtified the
way hedid a thefird trid because he feared for hislife, as Russdl argues under subpart D of thisissue
RusHl implies that Smith was rewarded for his tetimony in 1990 with some kind of beneficid plea
agreament in July of 1993, after Russdll's second sentenaing hearing in which Smith did not tetify.

167. RusHl dso aguesthat therewas ampleimpeachment materid concarmning Smith thet should have
been reveded. This is goparently the materid brought up by Russdl under Issue VIII. Theissueis
discussad in more detall there, but theimpeachment Russdll was deprived of, if any, doesnot gppear to be
donificant. Even if Smith were impeached, his verson of the stabhbing was corroborated & trid by other
witnessesand Rus.

G. ALLEGED SUPPRESSION OF EVIDENCE OF
POLICE MISCONDUCT.
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168.  Under thisissue Russdl mentionsthe threatening of witnesses, the dteration of documentsto show
thet the stabbing occurred earlier then reported in the offida verson, and the unnecessaxily large number

of MDOC officarspresant a trid. Asfor intimidation of witnesses, thiswasdiscussed in moredetall above

under Issue V, subpat B. As for dteration of documents, Russdl argues that the stabbing of Officer

Cotton happened an hour or two earlier than officidly reported, so the MDOC was to blame for Officer

Cotton'sdesth becauseit did not get himto ahospitd inatimey manner. Russdl ssemisto be arguing that

his crimind culpahility should be less severe because of thisdleged ddlay, but citesno authority to support

this Herdiesonthedfidavit of inmate JamesBall, who dated thet it took along timeto get Officer Cotton
any hdp; Officer Legs fird report sating thet the stabbing occurred a 1645 hours, with help ariving a

1652 hours, Officer Leg's subsequent report stated that the stabbing occurred at 1852 hours, with hep

ariving a 1856 hours; Officer Leg's Use of Force Report atesthat theincident occurred a 1845 hours,

the fact thet thelast med of the day isnot served after 6:00 p.m. in prison; thet Correctiond Officer James
Bovan did not know the gpproximate time of the stabbing and refused to guessin hisinterview concerning

the stabbing; thet aportion of Officer Roy Horton'sinterview dedling with time was dd eted with white out;

Officer Rayford Jones Sarted to give an earlier time for the stabbing and then corrected himsdlf; and the
Balivar County Hospita Code Blue Record shows Officer Cotton was administered atropine at 6:00,

before the stabbing dlegedly occurred.

169. After reviewing these maerids wefind thefallowing: Bdl's afidavit istoo vague to mean much
one way or the other; Officer Legs conflicting reports could as easlly be a typogrgphicd error as a
coverup; we dedine to take judicid natice about med time in Parchmean to judge whether the med in

guestion was being sarved late or nat; arefusd to guess atime for the gabbing is not necessxily snider;
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if any information on time was ddeted from Roy Horton's interview, it was a time before the stabbing
occurred; we will not speculate as to what Officer Jones was trying to say except that he fird was
summoned to Cotton's aid & 17:54 hours, which does not fit the State's or Russll's scenario; and the
Balivar County Hospitd's Code Blue Record does not say aropine was adminigered to Officer Cotton
a 6:00, but a 8:10 and & 8:15. Thereisanotaion "600" next to aropine, but it does not refer to time,
asthereisadmilar notation of “3450" next to epingphrine.

170.  Hndly, astothe massive security presencein the courtroom, Russdll wasaprison inmatewho hed
killed a guard and had previoudy escaped, or had atempted to, while a the Universty of Mississippi
Medicd Center in Jackson. Severd of the witnesses were dso prison inmates. If atrid ever merited a
subgtantia security presence, thiswasit.

H. ALLEGED SUPPRESSION OR DESTRUCTION OF
PHYSCAL EVIDENCE.

171.  RusHl next arguesthat the State uppressed physicd evidencebecause no autopsy wasperformed
on Officer Cotton. Anautopsy isnot required by law inamurder caseinthisgate. See Evansv. State,
725 So. 2d 613, 657-58 (Miss. 1997) (condruing datutes liding officidswho could request or authorize
autopsy). Russl did not rasethisissue aspart of aninsufficent evidencedam ondirect goped. RusHl's
arguments about what might have been found if an autopsy had been done on Officer Cotton are
Speculdion.

172.  RussHl next datesthat "the shank that was dleged to have been usad in the crime hed no blood
onit, but was not produced for trid." The shank which dlegedly killed Officer Cotton wasintroduced by

the Sate a trid.
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173.  RusHl next argues that "the dlothes that [he] was wearing that were supposed to have been
drenched in blood were nat produced for trid, even though this would have he ped the defense show thet
therewas only blood onthelegs” Itisnot dear asto whether Russdll isarguing thet the dothes were not
produced in discovery or werenot introduced at trid by the State. At trid defense counsel objected when
the State attempted to introduce the shirt Officer Cotton was weearing when hewas stabbed, and the dircuit
court sustained defense counsd'sobjection. At that point, defense counsd sated: ™Y our Honor, before
we bring the jury beck in, if sheintends to introduce the prison outfit thet Willie Russdl had on to exhibit
the blood, we might aswel takethat up now.” The State answered: "I dont intend to introduce that."
Russl may not now complain about the fallure to introduce hisbloody dothes, Sncehistrid counsd was

ready to object to it being introduced.
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l. ALLEGED PERJURED TESTIMONY.
74.  RusHl once again rfers to Smith's tetimony, which Russdl dleges was fase and procured by
threets or bribes of leniency from the State, depending on which of Russl'sisues is being consdered.
Once again, RusHl's only has Smith's unsivorn statements in support of this recantation. Thisissueis
without merit.

J ALLEGED SUPPRESSION OF OTHER
EXCULPATORY EVIDENCE.

175. Russl does not refer to any spedific evidence here. If thisisan issue, it iswithout merit.

V. WHETHER THERE WAS A REASONABLE
PROBABILITY THAT, BUT FOR THE
SUPPRESSION OF EXCULPATORY EVIDENCE,
THE OUTCOME OF THE TRIAL WOULD HAVE
BEEN DIFFERENT.

176. RussHl makesthis argument asakind of generd satement, supported by caselaw but absent any
specifics
Vil. WHETHER THERE WAS A REASONABLE
PROBABILITY THAT, BUT FOR THE
SUPPRESSION OF EXCULPATORY EVIDENCE,
THE OUTCOME OF THE PENALTY PHASE
WOULD HAVE BEEN DIFFERENT.

77.  Thisdaement is made as agenerd conduson without specifics
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Vill. WHETHER THE INTRODUCTION OF THE
TRANSCRIPT OF SMITH'S TESTIMONY AT THE
1990 TRIAL PREJUDICED RUSSELL AT THE 1993
TRIAL.
A. WHETHER THE ALLEGED SUPPRESSON OF
EVIDENCE RENDERED COUNSEL
CONSTITUTIONALLY INEFFECTIVE.
178.  Smithwasservingtimein Parchmanfor burglary on July 18, 1989. Hewasafloorwaker that day,
describing hisduties asdeaning floorsand passing out food trays. He stated thet Officer Cotton had asked
him to pass out food traysin Zones 2 and 3. He sad that he sarted passing the trays over and looked
around and saw Officer Cottonand aninmate "involved in an inddent.”  Smith Sated thet he hed dreedy
passed out trays in Zone 2 and wasin Zone 3 and that Officer Cotton wastrying to lock the door between
Zone 2 and 3 & thetime of the atack. He"fdt glass come past me" and hethen looked around and saw
Russl| gabbing Officer Cotton in the back with aknife.
179.  Smith'stesimony isconfusng, but he gated thet Officer Cotton and Russdl| fought, went up some
dars and fought again, where Russdll stabbed Officer Coatton again, thistime in the chest. Officer Lee
came to Officer Cotton'said and hit Russdll with anightstick, while Officer Cotton raninto theguard tower.
Smith did nat know where Rusl came from before the stabbing.
180.  The State wanted to produce Smith'stestimony at Russdll's sscond sentencing hearing but daimed
tha hewasunavalable. The State sought tointroduce Smith'stestimony through transcript of histestimony
inthefird trid. Over the defensds objection, the tesimony was introduced. On direct gpped defense
counsd argued thet the State had not sufficiently shown thet Smith was unavalldble. We found thisissue

to bewithout merit. See Russell, 670 So. 2d at 827-29.
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181.  RusHl arguesfird thet defense counsd should haveimpeached Smith with aletter Smith wroteto
Officer Cotton'smother. It gppearsthat theletter isundated, and wewill assumethat defense counsd hed
access to the letter before the 1990 trid, since no one makes a contrary argument. Russdl| dates that
Smith'sletter saysthe KKK was behind Officer Cotton'sdeeth, and he could have been impeeched with
thisinconastency. We have atempted to reed the letter in question. Itisapoor copy and nearly illegible.
Evenif theletter saysthisit ssemsto amount to meeger impeachment, and no one suggeststhat Russl did
not gab Officer Cotton.

182.  RusHI next mentions aletter that Smith wrote to Warden Booker. It isnot dear whether Russ|
isdleging that defense counsd had or should have hed thisldtter a thetime of trid or not. Onceagainthe
|etter isnearly illegible. Smith ssemsto betrying to say that he knows how some officer waskilled and how
the inmate gat out of his cdl and how he gat the weegpon, but detalls are not given.

183.  RusHl next dates that defense counsd did not attempt to impeech Smith with Smith's interna
dfarsinterview. Defense counsd did ask Smith a trid thet if Smith told interndl affarsthat Russl just
logt contral during the attack, "is that probably correct.” Smith said yes. Defense counsd asked Smith
about another part of the interview where Smith said thet Russdll was only intending or trying to scratch
Officer Cotton. Smith said that was correct. Russdll does not say how dse defense counsdl should have
tried to impeech with this particular item.

184. RusHl is corrett that Smith mentioned glass coming past him during his tesimony and defense

counsd failed to ask him about this. Whether this glass had any rdevance to this case is Speculation.
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185.  RusHl next arguesthat Smith could have been impeached by histestimony on the number of times
Officer Cotton was sabbed. Since the number of times Officer Cotton was stabbed is known, showing
Smith wasincorrect on this gppearsto be of little vaue.
186. RusHI next arguesthat Officer Lee sad he did nat see Smith in Zone 3 while Smith said hewas
there during the gabbing. A review of the interview Russdll refers to shows that Officer Lee sad he did
not see Smith in Zone 3. Once again thiswould have been margind impeachment.
187.  RusHl next argues that Officer Nathen Allen sad thet when he came into the building after the
gabbing, Smithwaslodked up. Officer Allen'sinterview with invesigatorsdoes sy this Thisismearging
impeachment.

B. ALLEGED PERJURED TESTIMONY.
1188.  RusHl next arguesthat Smith told a"pack of lies' a Russl'sfirg trid. Russdl'sauthority for this
aszrtion is Smith'sunsworn datements attached as ExhibitsNIN and SSto thisPetition. Inthis"afidavit,”
Smith gates that Officer Cotton hit Russdll with afood tray and abig set of keys and was trying to force
Russl into Zone 4, where the GDs werewaiting for him; thet this gang was after Russdll because he had
interfered in their business; that guards or someone beat Smith and forced him to testify ashedid in 1990,
and that testimony wasfdse he wanted to tdl the truth & the second sentencing hearing in 1993 because
hewasnot under any of the"heavy presaures” that hewasunder in 1990. Thisstaterment somewhet follows
RussHlI's new verson of the gtabbing, but it is not an affidavit and, pursuant to Satutory requirements we
gveit no credence. Furthermore, because Smith would have been subject to withering cross-examination
concerning hisgenerd crimina background and lack of proof to support hischanged gory thet hewasbeet
up, in connection with the lack of any sworn efidavit, Smith's Sory would be very essily impeached.
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C. WHETHER SMITH WAS TRULY UNAVAILABLE
TOTESTIFY AT THE 1993 TRIAL.

189. At RussHl's second sentencing trid on March 2, 1993, the State argued that Smith was not
avalable and thereforeit should be dbleto introduce histranstript from thefirg trid into evidence. Sandy
Sanders, anemployeeof the Didrict Attorney's Office, testified that shebeganissuing subpoenasin January
1993 for witnesses in thiscase. She issued a subpoena to Parchman, then found out Smith had been
trandferred to the correctiond fadlity in Greene County. She issued a subpoena there, only to find thet
Smith had been rdeased on July 10, 1992. There were goparently no redrictions on Smith's rlease.
Sanders was told Smith got on a bus for Jackson, so she contacted the Hinds County Sheriff's Office,
which was unableto locate him.

190. Thereisnodisputetha Smith wasactudly inthe'Y azoo County Jail on September 28, 1992, after
hisarest on forgery charges, and that he remained there until April 6, 1993, when he pled guilty to two
counts of forgery. Smith recaived five years on one forgery count, with 4% years sugpended and Sx
months to sarve, which he had dready served by that time. Smith was sentenced to complete the
Redtitution Program on the other count.

191. HewasrdeasadonApril 6, 1993, failed to report to the Retitution Program, Soleaone-ton truck
on May 28, 1993, and was arested and placed in the Y azoo County Jail on May 31. His suspended
sentencewasrevoked on June 24, 1993, and ahold was placed on Smithin'Y azoo County for the MDOC

a thet time. Smith pled guilty to onecount of grand larceny in July 1993 and recaived afour year sentence

with one year suspended.

35



192.  RusHlfirg arguesthat defensecounsd wasineffectivefor failureto determine Smith'swheregbouts
prior to the second trid. There is no way to determine now why defense counsd did nat find Smith.
However, it is evident thet Smith's rdigbility as awitness would be questionable a best due to a number
of factors and the lack of an authenticated afidavit which would cagt further doubt on what his tesimony
would be.

193.  RusHl thenarguesthat Sncethe sameassgant didrict attorney prosecuted Russdl inMarch 1993
and Smith a hisguilty pleahearing four monthslater, the Sate knew where Smith wasin March 1993 and
lied to the court about hisavailability. According to Russdl, the States mativeto kegp Smith off the gand
at the second sentencing trid was the knowledge that he would tedtify truthfully the second time. Russdl
dso impliesthet the dismissal of aburglary charge againgt Smith in July 1993 was areward of somekind
for some earlier tesimony.

194. The State answersthat Smith flat-timed his sentence and was relessed without redtriction in July
1992, and the State would have no reason to know of Smith'swheregbouts until hewas sentenced to their
cugtody in April 1993

195. RusHl daesthat "a thetime of the second trid, it is dear that the State would not have got the
same testimony from Mr. Smith, and the story thet the jury heerd would have been very different.” Once
agan thereis no authority for this exogpt Smith'sunsvorn satement. If Smith tedtified in feer of hislifeat
RusslI'sfirg trid because of threstsfrom MDOC personnd, thereisno reason to believethat thesethreats
would not have been as viable in 1993 when Smithwas dill in custody. While Smithwes avaladle a the

second trid, thereis no credible evidence that his testimony would have been different, thet the defense
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would have been adleto do abetter job of impeaching him, or that the States falure to find him was part

of some ddiberate plat. Wefind thet thisissue to be without merit.
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IX. ALLEGED CONFLICT OF INTEREST ON THE
PART OF DEFENSE COUNSEL.

A. WHETHER DEFENSE COUNSEL VIOLATED THE
ATTORNEY-CLIENT PRIVILEGE.

196. RusHl arguesthat by agresing to havean MDOC security officer present with Russdll and defense
counsd after Russdll took anoverdose of pills, defense counsdl violated RussHI's attorney-dient privilege.
MDOC Officer Radford sated to defense counsd that Russdll could present a security risk to defense
counsdl and others. Officer Radford suggested to defense counsd that he, Radford, be present during
conferences between defense counsd and Russdll. Defense counsd agreed on thetrid court's assurance
thet nothing stated by defense counsd to Russdll or vice versawould be repested.

197.  RusHl now argues that this was a per se vidldion of his atorney-dient privilege, for which no
actud disdosureof confidentia informeation or showing of prgudicewasnecessary. Defensecounsd sated
inan afidavit thet it was not ther ideaito have security in these conferences, though they agreed toiit a the
time Russd| arguestha henever did anything to judtify thissecurity meesure, and it wasareault of defense
counsd's inexperience and failure to build ardaionship of trust. He Satesthat he could not spesk fredy
to his atorneys at thispoint, and that defense counsd could not properly prepare Russall for histestimony.

They hed aconflict of interest on thisissue because they might have beenlisble for ssnctionsfromthe Bar
for thisaction. RusHl arguesthat even if security was necessary, dterndtive meens were avalable.

198. RusHl dtes numerous cases on this subject, but none have a amilar fact Stuation to that of
RusHl'sinthiscase RussH| never dleges thet any confidentia communication was reveded by Officer
Radford to the State and used againgt him.  Russdll only Sates that he could not spesk fredly in front of

Officer Radford, but this security measure wes firgt implemented on the day Russdll tedified. Defense
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counsd stated on the record thet they had talked to Russall off and on for severd months previoudy about
whether he would tedtify. Russdl does not say what was left unsaid in the one thirty to forty minute
conference, presumably with Officer Radford present, on the lunchbresk before Russll took thewitness
dand. The drauit court dated thet these communications were confidentid, and if any breech hed
occurred, then therewould cartainly be avidlation of Russdl'srights but we are unaware of any authority
supporting apresumption of abreech or avidlaion of Russl'sright. RussHl dso dlegesthat lessintrusve
security messures were available, but does not daborate. Wefind that thisissue is without merit.
B. WHETHER THE CIRCUIT COURT'S ORDER
PERTAINING TO RUSSELL'S TESTIMONY
PREJUDICED HIS DEFENSE.

199. RusHl dlegestha defense counsd "acquiesced” in arequirement that Russall beforced to commit
perjury on the dand. Defense counsd unsuccessfully tried to introduce evidence concarning Officer
Catton'sillegd dedlings with inmates and gang threats against Russll. Russl| thentook thewitnessstand
and tedtified in accordancewith thetrid judgesrulings. Defense counsd alleged ondirect gpped that these
rulingswere eroneous. We found the issuesto bewithout merit. See Russell, 607 So. 2d at 1113-16.
91100. Though Russ| argued that he should have been adle to introduce evidence concerning Officer
Cotton'sdedings and gang thregts, neither he nor defense counsd ever connected thesefectors at thefirg
trid to say that in combination, these factors amounted to athreet on hislife. The Siate arguesthat thisis
merdy abackhanded way of trying to raise an issue that has dreaedy been decided. Weagree. Wherea
Oefendant triestointroduce evidence, falls, and then testifiesin accordance with thetrid court'sevidentiary
rulings, thisis not perjury and is not ineffective asssance of counsd. Thisissueis barred by resjudicata
under Miss. Code Ann. § 99-39-21(3) (Rev. 2000).
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X. ASS STANCE OF COUNSEL DURING THE GUILT
PHASE.

A. WHETHER COUNSEL WAS RENDERED
UNCONSTITUTIONALLY INEFFECTIVEDUETO
CUMULATIVE ERRORS
1101. RussHl arguesthat he recaived ineffective assstance of counsdlor during the guilt phase, and thet
wemud review thetatdity of the drcumatancesand thecumulaive effect of counsd'slgpses. RusHll dtes
dongwith Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), the
NinthCircuitand TexasopinionsinHarris ex rel. Ramseyer v. Wood, 64 F.3d 1432 (9th Cir. 1995);

Wenzy v. State, 855 SW.2d 52 (Tex. Ct. App. 1993); and Ex parte Welborn, 785 SW.2d 391

(Tex. Crim. App. 1990). The State answersthat "some arorswill haveisolated effect and othersmay be
pavaave" and the test RusHl suggestsis"smply wrong."
1102. The proper gandard for determining if counsd was condiitutiondly ineffective isasfalows

In order to preval on a dam of ingffective assstance of counsd, a
defendant must prove that his atorney's performance was deficent, and
that the defidency was o subdantia asto deprivethe defendant of afar
trid. ThisCourt looksat thetotdity of drcumgtancesto determinewhether
counsd'seffortswere bath deficdent and prgudiad. "Judiaa scrutiny of
counsd's paformance [i highly deferentid.” There is a srong but
rebuttable presumption thet counsd's conduct fdls within the wide range
of ressonable professond assdance Only where it is reasonably
probable that but for the attorney's errors, the outcome of thetrid would
have been different, will wefind that counsd's performancewas deficient.

Holly v. State, 716 So. 2d 979, 989 (Miss. 1998) (citations omitted).

B. WHETHER DEFENSE COUNSEL WERE
QUALIHED TOTRY A CAPTAL CASE
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1103. RusHl daesthat both defense counsd weretrying therr first cgpital casewhen defending Russll,
and thereforethereisa™ presumption of prgudice” Russl dites Copasv. Comm'r of Correction, 662
A.2d 718 (Conn. 1995); Rosev. State, 675 So. 2d 567 (Fla. 1996); Commonwealth v. Perry, 644
A.2d 705 (Pa 1994). None of these cases stand for the propostion that counsdl can be presumed
ineffective because of lack of experience in trying a particular kind of case. The charge of ineffective
assgance of counsd mugt betested againg established legd precedent st out in Issue XA, supra. This
issue is without merit.
C. FAILURE TO DEVELOP A MEANINGFUL

RELATIONSHIP WITH RUSSELL AND TO

ESTABLISH SUFRFICIENT TRUST.
1104. We will not presume to determine whether defense counsdl's rdationship with Russdl was
meeningful or nat. We cannot know whether Russdll told defense counsd everything he should havetold
them, but this course of action isfindly in the hands of Russll. Russl israigng once again the issue of

violaion of privilege previoudy discussed under IX.A., and for that reason thisissueis aso without merit.

D. FAILURE TO SECURE ADEQUATE FUNDS FOR
THE INVESTIGATION.

1105. RusHI arguesthat hisdefense counsd should have secured adequate fundsto investigate hiscase.
Russl| dtesthe afidavits of defense counsd, which bathsate " The degree of funding in capita casesin
my didrict was very limited in 1990." Russdl then gpparently acknowledgesthat the lack of investigative
funds"isin large part atributable to the lack of funding in the didtrict at thetime” Russl next says thet

defense counsd spent "only gpproximatdy twenty hourstotd on the investigation for both phases of this
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cimind trid." Russl gives no source for this dlegation. Russl next dleges that what investigation
defense counsd did wasinadequate and incompetently done, but once again this dlegation has no source.
Absent more detailed evidence as to what was available in the didrict in question versus what defense
counsd actudly requested or got in expert funds, we find this issue without meit.

E FAILURE TO SECURE ADEQUATE FUNDS FOR
EXPERTS

1106. RussHl datesthat "the Missssppi Supreme Court has held that, upon aproper showing of need,
the defenseis entitled to dl expertsreasonably necessary for an effectivedefense” Russdll dtesJohnson
v. State, 529 So. 2d 577 (Miss. 1988), where we found no eror inthetrid court's denid of fundsfor a
fingerprint expert to chdlenge the State's fingerprint evidence.

Expat Pahologist

1107. RussHl paints out once again that therewas no autopsy parformed ontheviciminthiscase This
omisson has dreedy been discussed inthisopinion. Russl dtesto an afidavit from Dr. Stephen Hayne,
whichisnat induded in the exhibitsvalume. A blank page containing the satement “forthcoming as soon
aspracticable’ is atached.

Expat on Prison Adminidratiion

1108. RusHl arguesthat Dondd Cabanawoul d have been animpressvewitnessfor thedefense. Russl
citesto an afidavit of Cabanawhich isnat induded in the exhibits valume. A blank pege containing the

datement "heissck, and wewill provideit as soon as practicable’ is atached.
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F. FAILURETOBESUFHCIENTLY FAMILIARWITH
THE LAW ON CAPITAL CASES

1109. RusHl datesthat defense counsd wasingfective for fallure to object to the Statiesindruction on
sdf-defense. RussHl further argues that defense counsd was ingffective for fallure to have the jury
indructed on the new theory of sdf-defense Russdll is now attempting to raise, and fallure to mention this
theory on dosng agument.

1110. RussH| datesthat defense counsd was ineffective for falure to object to State's Indtruction S-3.
The State admits that S-3, given done, was determined by this Court to be an incomplete indruction on
the law of Hf-defensein Reddix v. State, 731 So. 2d 591 (Miss. 1999), becauseit did not ingruct the
jury to acquit the defendant if the jury found that hewas acting in Hf defense. The State d 0 arguesthat
iN1990, thetime of RusAl'strid, the giving of S-3 donewas not improper, and therefore defense counsdl
could not be seen as ineffective for falure to object or submit an additiond indruction to complete
Indruction S-:3. We agree.

111. RussHl dso arguesthat defense counsd should have argued Russl's new theory of sdif-defense
on dosing argument and should have requested an indruction onit. As dated, no one, induding Russl,
tedtified in support of this new theory at the 1990 trid. Therefore, aningruction based onthisnew theory

would not have been judtified.
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G. FAILURE TO INVESTIGATE ADEQUATELY.
112, RusHl daes generdly that defense counsdl has a duty to investigate and prepare, paticulaly
whereit involvesinvesigaion of apotentid defense. We agree with this generd satement.

SHf-Defense Theory

1113. RusHI arguesthat defense counsd falled to invedtigate the “"obvious' defense that Russell acted
insdf-defense. RussH| datesthat defense counsd should have sought tointerview dl inmatesin Unit 24-B,
dating that this should have been the "sarting point” of the investigation. Russell then States that Dondld
Cabands expert testimony should have been secured. RussHll datesthat defense counsd never madethe
link between the gang thregts and the involvement of Officer Cotton despite Russll induding it in his
datement to MHP Officer Rogers

1114. Wedisagree Thedartingpoint of theinvestigation should havebeen Russ| tdlling defensecounsd
or someonedsethat hekilled Officar Cotton because Officer Cotton was going to hep the gangskill him.
Neither affidavit submitted by defense counsd satesthat Russdll informed them of thislink. Both effidavits
datethat (1) Russel hed gotten in trouble with the gangs a prison because he sopped a gang atack on
athird inmate; (2) Rusl hed written to the autharities to inform of the gang threats againg him and (3)
Officer Cotton engagedinillegd adtivitieswith inmeates induding taking $20.00 from Russdl and not giving
him the yeest or money back. Russdll ataches nothing from Donald Cabanaasto whether hewould have
tedtified. A review of RusHl's gatement to MHP Officer Rogers shows that Russdll sated thet he killed
Officer Cotton because of the refusd to return his money/yeedt, and as an unrdated mater, Russel was
having trouble with gangs. No link or rdation between the subjectswas made. Findly, Russdl madeno

such link in histrid tesimony.



Lack of Intent to Kill Theory

1115. RusHl argues that defense counsdl should have investigeted the possibility thet the sabbing of
Officer Cottonwasan accident, or at least thet Russall had nointent to kill him. Frgt, defense counsd may
have investigated this defense and found little or nothing to support it. Russdl dtes his own tesimony &
trial where he qated thet he"wasintending to Scarehimwith theknife. | didnt meanto sick himor nothing
* * % |t just surprised me, caught me by surprise that | had stabbed him. | redlly didn't mean to sab him

" The jury heard this evidence and was not convinced thet it was unintentiond, not surprisng
congdering that Russdl |l stabbed Officar Cotton morethan once. Asfor Russdl'sargument that hewasonly
trying to " scratch up and catch out,” or wound Officer Cotton so he could betransferred out of Unit 24-B,
this argument was connected to the sdif-defensa/gang scenario, which, once again, Rusdl never testified
to. Andly, Russdl once again makes the argument that he was not respongible for Officer Cotton's desth
because the dday in getting him to the hospita killed him, nat the stabbing. Once again Rusd| dtesno
authority in support of this

Failure to Secure Cartain Witnesses

1116. RussHl argues that defense counsd failed to invedigete cartain unnamed witnesses, and review
materids that would have shown "the manner inwhich the prison operated, the reesonableness of Rusll's
fear of the gangs, hisreasonable undersanding thet aguard hed to befadilitating the attack on him, and the
manner in which the MDOC sought to sanitize and dter the facts of the case” The manner in which the
prison operated was mede plain a trid. Asfor Russdl's fear and understanding concerning gangs and
guards, hefalled toinform the court and jury of thiswhen hetedlified. Russdl'sdlegation of sanitized facts

isfar from condusve
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Failure to Discover |mpeachment Evidence

1117. Russl argues tha "[t]here was a large amount of evidence that was available to impeach the
State'switnesses, yet defense counsd faled to investigate and find this evidence, let done useit & trid.”
RussHl spedificaly satesthet defense counsd should have impeached Smith with Russdll's Satement to
MHP Officer Rogers concarning Smith's connection to Officer Cotton. Russdll also dates thet defense
counsd should haveimpeeched Smithwith hisletter sating his"bizarre" view thet Officar Cotton'ssaobing
was rdaed to the KKK. This may have been hdpful except that Smith's verson of the stabbing varied
litle from the verson provided by Russl in histrid tesimony, and Russdl now asks usto find Smith a
credlible witness pursuiant to his recantation of histrid tesimony found in his unsvorn gatements

1118. RussHI dso mkesthe same generd satements about Christopher Womber and Officer Lee but
suggests no specific impeachment evidence. Since it gppearsthat Womber hasaso partidly recanted his
trid testimony viaafidavit, we must dso now find him credible, according to Russl.

H. INADEQUATE COMPETENCY EXAMINATION
AND HEARING.

1119. RussHl datesthat he wasincompetent and defense counsd wasindfective for falure to properly
ded with thisissue. Russdl| cites as evidence of thisan overdose of somekind of mediication Russdl| took
duringtrid. On October 4, 1990, before any testimony wasgiven on thet day, Rusdl told thedircuit judge
thet he hed taken "something like an overdose of medication and it has gotten me very drowsy.” Russl
said he had taken nineteen of some kind of pill the night before, he had been to the hospitd that morming
and thedoctor said he"wasdl right thismorning.” Thedrcuit judge questioned Officer Radford, who was

respongble for moving Russd| to and fromthe court. Officer Radford gaveasummary of what thedoctors
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who had examined RussH| had done and found. Thedrcuit court then informed Russdl| thet thetrial would
proceed. After thenoon recess Russdll took the stand in hisdefense. Thenext day the drcuit court Sated
asto the RusHl's conduct the previous day that he hed "'stayed awake throughout the trid and gppeared
to be coherent and ableto asss in the same degree that he had asssted at dll other timesand was certainly
respongive to questions while he was on the gand.” Defense counsd Stuckey dated that Russdl was
drowsy inthe morning ontheday in question but later in the day they hed athorough discusson of Rusll's
decigon to tedtify.

120. RusHl sates that defense counsd should have spoken for Russall, ingeed of having him speek;
they should not havetaken theword of Officer Radford asto what the doctorswho examined Rusd| after
the overdose had found; other doctors who had examined him had found someindination for suidde; and
Russd| was under pressure and was depressed a thetime.

1121. RusHl quotes bath Dr. Gilbet McVaugh, a psychologis, and Dr. Chalton Sanley, a
psychologig, as to comments made on RusHl's suicide risk.  The dgnificance of these findings or
commentsis questionable, as both Dr. McVaugh and Dr. Stanley found Russdl competent to and trid.
1122. RussH| arguesthat defense counsd should have secured the assstance of an independent expert
to determine RusHl's sate of mind. It isnot dear whether Russdll isrefarring to the day after hetook the
overdose or before the trid in generd.  While the dircuit court could actudly have consulted with the
medicad personnd thet treated Russdll after hisoverdose, or & least postponed Russdll'stestimony urtil the
next day, in light of the record made of the events of thet day, we cannot say defense counsd was

ineffective for failing to demand some additiondl competency examinaion during thetrid.
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1123. RusHl dates Bouchillon v. Collins, 907 F.2d 589 (5th Cir. 1990), where defense counsdl
dlowed Bouchillon to pleed guilty without having him examined by any kind of mentd hedlth professiond
even though he knew that Bouchillon was a combat veteran with along higory of mentd problems and
subgtance abuse. RusHll's case can be disinguished on its facts  Russdl was examined and dedlared
compeent before histrid. Thisissue iswithout merit.

l. FAILURE TO PRESENT PRE-TRIAL MOTIONS,
1124. RussHl mekesagenard argument that defense counsd failed to " prepare, file and present various
mations thet were criticd to the defense” Asfor specific motions, Russdl datesthat thisisthe " subject of
greater discusson bow.”

Failure to Secure an Adeguate Record

1125. RusHl arguesthat "timeafter time' onvoir dire defense counsd failed to make surethat the gpped
record was clear asto the juror being questioned. Russll argues that because defense counsd falled to
dothis "any number of issuesthat might otherwise have been raised with respect to thesejurors' could not
berased. Thisargument istoo speculative for condderation.

Falureto Obtain Certain Discovery

1126. RusHI next argues that defense counsd was indfective in discovery for falure to fallow up the
Saesfalureto provide dl of the inmate Internd Affarsintevievs Russdl dates that defense counsd
should have cdled witnesses to show where the interviews might be, or should have presented evidence
inthisregard, or should have caled the law enforcement officidswho took the Satements, or should have

invedtigated and interviewed the witnesses whose datements were missng.
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1127. The record showsthat defense counsd firgt began raising questions about inmate interviewsin the
prdiminary hearingin April of 1990. At asubseguent hearing that month, defensecounsd dated asfollows
At the prdiminary hearing, it became apparent or & least our
underganding that anumber of inmates a Unit 24-B where this incident
occurred had been interviewed by various invedtigators of the State and,
that certain Satements may have bean taken from some, if not dl of them,
and that certain documents referred to as questionnaires, | believe hed
beenfilled out by someof theseinmates if not dl of them, Sgned by them.

We have been furnished none of thoseif suchexie." Thetrid judgesaed
that defense counsd should mieke a pedific request in writing to the
didrict atorney, and in absence of compliance, defense counsd could

follow up with amation.

1128. On May 30, 1990, defense counsd filed asupplementa request for the production of documents,
asking for copies of dl questionnaire forms Sgned by inmates of what they saw or heard of the gabhing;
datementsof inmates; alig of inmatesin Unit 24-B and their odl numberson duly 18, 1989; acopy of the
pass-on log for Unit 24-B on July 18, 1989; copies of tapes of interviews with Russdl, not limited to the
one conducted by Charles Rogers, the personnd file of Officer Catton; copies of investigation reports
concerning money order schemesin which Cotton ismentioned, copiesof distiplinary action teken againgt
Cotton; and acopies of personnd files of Russl.

1129. Onthe sameday, defense counsd dso requested dl evidence from the Didrict Attormey, Office
of Internd Affars of Parchman or MDOC or the Highway Patral; and Sunflower County Sheriff's Office
pertaining to thiscase.

1130. At ahearing the next day, defense counsd continued to ask for inmate questionnaires, Sating thet
it had gotten some of them but not dl. Defense counsd dso noted thet there were gpparently two Sseparate

invesigations done, one by Interna Affairs and one by Charles Rogers and the Highway Petrol, and
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defense counsd asked to see bath files: Defense counsdl then repested the request for investigative files
and inmate questionnaires or interviews. The dircuit court stated thet could be taken up on June 6.
1131. At that hearing, defense counsd Sated that there were gpproximatdy sixty inmates housed in the
goplicable area a the time of the sabbing, and defense counsd had recaived forty-five questionnaires.
Defense counsd asked about these missing quettionnaires and if there were any other materids thet hed
not been turned over or had been digposed of.  Sharon McFadden, an Internd Affairs officer, was
questioned about the missing questionnaires and any additiond interviews. M clFadden ated that most of
the missing questionnaires gppeared to be from one officer, Office Jones, and she would check with him.
Thereisnathing dsein the record on this matter.

1132. We find tha defense counsd made more than a stisfactory effort to obtain the evidence in
question. Paticularly where defense counsd hed access to the most important witness to the stabhbing, it
does not gppear that Russdl| suffered prgjudice here.

Falureto Move for a Change of Venue a the 1990 Trid

1133. RussHl dlegesthat defense counsd wasineffective for failure to move to have venue for hisfirst
trid changed. Russdll arguesthat any Sunflower County jury would be ovewhdmingly prgudiced agangt
RusH| because a large number of the Parchman employees are resdents of Sunflower County; these
Parchman employees would have formed opinions about Russl; and that Parchman has a subdantia
economic impact on Sunflower County. Al this, dong with unfavorable publicity, combined to meke the

1990 jury an unfar one.
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1134. RusHl dso dtesour cases on change of venue, and datesthat if such amoation had been madein
1990 it would have been granted. We recognize that mations for change of venue are often made and
granted in cgpitd cases

1135. Evenif oneassumesthat falureto request achange of venuein 1990 amounted to deficient conduct
onbehdf of defense counsd, thereisdlill the matter of prejudice. Russdl did request and receive achange
of venuein 1993, and was il sentenced to degth in his second sentencing hearing. Russdl, under thefacts
of his case, would have hed adifficult task in any county. There are drategic reasons why counsd might
have wanted to keep thetrid in Sunflower County, induding the difficultiesinherent intrying acase along
digance from home and fear thet the county to which the case might have been moved might be more
consavaive than Sunflower County.  Large employers with economic dout who aso house dangerous
crimindsin dase proximity to county residents can engender resentment as well as devation from those
resdents. We cannot say that defense counsd was ingffective for falure to request achange of venuein
1990.

Inadeguete Voir Dire

1136. RussHl next arguesthet defense counsd falled to "litigete effectively to secure adequete voir dire
conditions” We assumethat Russdl meansthat defense counsd failed to convincethetrid judgeto dlow
individulized, ssquestered vair dire. Defensecounsd filed amationfor individuaized ssquestered voir dire
on May 30, 1990. Themationwas denied by thetrid court, which Sated thet it would grant "theright to
have asmdler pand thantheentirepand ... ." After agenerd voir dire was completed the court begen
vair dire deding grictly with degth pendty questionsin pands of twelve. After this procesded for some

time defense counse asked that the pand sbereduced to S jurors. Thetrid court refused. Theissuewas
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raised on direct gpped and rgjected by thisCourt. See Russell, 607 So. 2d at 1110. Defense counsd
was not ineffective here.

Falureto Object to the Security a Trid

1137. RusHl datestha defense counsd failed to do something about the " massve security presence’ in
the courtroom at the 1990 trid, and further dleges that " officers who were witnesses wore ther uniforms
to court, dearly identifying ther afiliation with the threstening mass of their cohorts in the audience”
RusH| dtesthe tesimony of Christopher Womber, (which has now been recanted), where Wombsr, in
atempting to show the digance from hiscdll to another point, sated "I could see about where that officer
isover there' and on another page, "about asfar as from me to where that sheriff isStting there” and on
another page, "Naw, likethet guy setting back there. That'shdp with thet fatigue on -- whenthey did thet
number, them guyswill comeand some guysinblack will come” RusHl dso dtesthe unsvorn Satement
of Grady Harris, an inmate witness, and the affidavit of Russdl's aunt, Louise Robinson, who dated thet
she had never beento atrid before, but she was scared by the presence of so many armed guards. What
Robinson did not say was that she tedtified any differently because of the presence of the guards.

1138. Fromthislimited record we cannot determinewhat Szethe security presencea the 1990 trid was,
but it would be surprigng if it was not large. Russdl was on trid for killing an MDOC carrections officer
and was dready incarcerated on an armed robbery conviction. In addition, Russdl hed dlegedly, while
baingtreated & UMMC Medicd Center in 1987, overpowered aguard, taken hispistal, and escgped with
another guard ashodage. The escgpe atempt ended with Russdll's cgpture after an exchange of gunfire
Severd Parchman inmates were dso witnesses & the trid. Wefind that thisissue is without merit.

Failure to Secure RussH|'s Presence in the Courtroom Without Sheckles
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1139. The Sate filed amation for resraints Russdl argues that the motion was granted without an
evidentiary hearing. Actudly there was a hearing on the motion beforetrid. Defense counsd sad thet it
would agree to RussHll's feet being shackled but not either hand, and the sheckling must be hidden from
thejurors
1140. RusHl ditesHickson v. State, 472 So. 2d 379, 384 (Miss. 1985), which Satesthat "oneontrid
for life or liberty may in the presence of the jury be handcuffed or otherwise shackled only by reason of a
clear and present danger to order or security.” Russal arguesthat such danger mugt have arisen fromthe
trid in question, and that a dear and present danger cannat arise from padt events. Wedisagree. Inthis
casetherewasthe evidence of what the Russdll was accused asto Officer Cotton; therewas RussHll's past
convictionfor armed robbery; and therewas Russl'sescape atemnypt from UMMC, which dlegedly ended
in ashoot-out.
1141. RusHl dsodtestheunsworn datementsof Dorathy Fulwood; Robert Aitts, Herbert Hargett; and
AdineWhite The datements mentioned Rusl's 9ze and how he frightened these people. With only
unsworn Satements in support, which are vagudy rdaed a begt, wefind that thisissue is without meit.
Fallure to Raise |ssue of Intimidetion of Witnesses
142, RussHl datesthat defense counsd knew, or should have known, "that inmates & the prison had
come under agreat ded of pressure and could beintimidated by the MDOC." Russdl doesnot say how
defense counsd should have known this except to dite the unsworn datement of Grady Harris, who say's
he informed defense counsd that he had been threatened before tedtifying. Russdl never datesin deall

what "active $eps’ defense counsdl should have taken to remedly this.
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Other Significant Issues Were Not Raised

1143. RussH| datesthat defense counsd failed to file enough pretrid motions, or adequatdly litigate the
ones that werefiled, and adds that "there were many athersthet should have beenfiled,” but they are not
named here.
J INADEQUATE VOIR DIRE.

1144. RussHl next argues that defense counsd failed to ask the kinds of questions necessary to dlicit the
necessary information from the jurors, but does not specify. Hedlegesthat “the manner in which counsd
asked quedionswasineffective and that counsd wasineffectivefor not asking for individua sequestered
varr dire. Thisissuewas conddered previoudy inthisopinion. Thedircuit court conducted theorigind voir
dire and then conducted degth pendlty vair direin pands of twelve. It is difficult to tdl from the record,
but & one point apand of sx jurors was questioned, then twelve were brought in. Defense counsd
objected on two occadons, gaing that the jurors were not as respongive in the larger pands, and asked
to go back to 9x man pands The drcuit court overruled thisobjection, soit isdoubtful that arequest for
individud vair dire would have been successful. Russdll dleges thet counsd failed to make an adequate
record so thet issuesarising fromvair direcould be preserved. Findly, Russll dlegestha defense counsd
asked improper questions and meade improper objections, such aswhere he objected to the quetion, "are
youopposed to the death pendty.” Counsd wasarguing thet ajuror could be philosophicaly opposed and
dill follow thelaw. At any rete, the drcuit court overruled defense counsd's objection.

1145, Russl once again brings up the lack of individud voir dire. Thisissue was discussed previoudy.



1146. RusHl next arguesthat ancther factor showing thet voir direwasinadequate wasitslength, or how
short it was. RusH| dso argues that defense counsdl asked no open ended questions, but does not say
what questions should have been asked.

1147. Itiscorrect that defense counsd sated that averdict of the jury mugt beunanimous. Whilethisis
technicdly correct, Russl is correct that thisis a potentidly mideading argument if the jurors believe thet
only unanimous vates are dlowed. Immediatdy after making this Satement, defense counsd spent
ggnificant time asking each juror if they could hald their vote if dl the other jurors voted the other way.
Thislet the venire know that it votes were dlowed.

1148. RusHl arguestha defense counsd asked a"bizarre' question having to dowith thejurors fedings
onthe degth pendty when the degth isindant versusadow desth whichisaccompanied by auffering. The
jurors agread that such circumstances would make a difference to them. We do not find this to be an
irdlevant quegtion in this case

1149. RusHl arguesthat defense counsd secured acommitment from thejurorsthat they would not hold

it againg Russl if hedid not testify. This does not amournt to ineffective assstance of counsd.
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Inedequate Rehabilitation of Venirepersons
Who were Opposed to the Desth Pendlty

1150. Russl firg argues Lyndl Henderson was struck "because the defense did not meke any kind of
meaningful effort to renabilitatethejuror.” Henderson Sated that hewas opposed to the deeth pendity, did
not believe in capita punishment, was opposad and could not give the death pendty under any
crcumstances, was opposad to the desth sentence and woul d look for a"lesser way out” and thet hewould
opt for alesser offense to get out of trying to decide the death pendty question. There were other times
when Henderson dmog sad the right words to avoid being struck.  The drcuit court did not find that
Oefense counsd failed to make ameaningful atempt a rehabilitation, but did find that defense counsd "in
his attempt to rehabilitate some jurors basicaly acknowledged that Mr. Henderson . . . [was] beyond
rehabilitation." We agree

7151. Jewdl Kdly Myles started out saying that she opposed capitd punishment, that she did nat think
she could vote for it under any drcumstances, thet her beliefs on capital punishment would interfere with
her vote on the guilty/not guilty phase, thet shewould look for alesser offensein order not to haveto ded
withthe degth pendty vote and shewould not return a deeth sentence under any drcumdiances. Her next
ansver wasthat she probably could, then she said she did not know, then she said it wiould be hard to do,
and then sheraterated her earlier ansver about voting for alesser offense. Later she dated that she could
votefor cgpitad murder knowing it would leed to the sentencing phase, then she sated that she could weigh
the aggravating and mitigating drcumdtances, and then she said she would nat hold it againg Russl if he
dd not tedtify. Defense counsd did not protes when Myles was struck, unlike when Henderson was

gruck. We cannat say that defense counsd was ineffective for fallure to try herder to keep thisjuror.
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Failure to Exdude Venirepersons
Who Werein Favor of the Degth Pendty

1152. RusHl arguesthat defensecounsd failed to conduct adeguate ™ Reverse-Wither spoon™ voir dire.
We assume that Russl means that jurors were not suffidently questioned on whether they would
automdticdly vote to sentence Russl to degth in any casein which he was convicted of capitd murder.
After review of vair dire of the five pands of jurors, defense counsd asked this question of each pand
except one. The State dso mentioned to every pand except one (not the same pand asmentioned inthe
previous sentence) thet the desth pendty was not automatic in the event Russdl was convicted of capital
murder.
1153. RusHl dsolabdsas"bizare' defense counsd'satempt to question the pand on the spedific facts
of the case, uch where defense counsd asked about the death pendty where Russdll waas a convicted
fdon, and where he was accusad of killing a prison guard. We do nat find defense counsd ineffectivein
this metter.

Failure to Exdude Jurors Who Were Biased Againg Russ|
1154. Andly, RussH| arguesthat counsd wasindfective "for failing to identify and exdude jurorswhose
bias would have prevented them from being impartid in this case”" but Russdl does not spedify any
witnessesor how counsd should haveextracted thisparticular information. Russdll also Satesthat " counsd
faled to ensure that jurors who were dosdy rdated to law enforcement were sruck ether for cause or
peremptorily,” but mentions no jurors by name. Absent some specific dlegaion as to any pedific juror
wefind thet thisissue is without merit.

K. INADEQUATE BATSON CHALLENGES
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1155, RusHl arguesthat defense counsd wasineffectivefor faluretoraiseatimey objectiontothe 1990

jury based on Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69 (1986). Second,

RusHl| datesthat defense counsd "falled evento point out the power of the primafaciecase, or the hisory
of the abuse of peremptory chdlengesinthisjurisdiction.” Third, defense counsd falled to "demand ether
that the prosecution ask the questionsthat would have reveded the pretextud neture of thelr questions, or
ask thequedtionsthemsdlves”" Fourth, defense counsd "' made no effort to provethat the Satéschdlenges
were entirdy pretextud.”

1156. Defense counsd rased the Batson issue on direct goped. We provided the following andyss

Russ|, ablack man, wastried by ajury congding of ninewhites
two blacks and one Orientd. In sdecting the jury, the State used 11 of
itschalenges: 9 chdlengesagaingt blacks, 2 chdlenges againg whites the
defense used 10 of itschdlenges 9 againg whitesand 1 againg ablack.
RussH| chdlenged the States use of nine peremptory chalenges againgt
membes of the black race, dleging its chdlenges condituted an
imparmissble practice under Batson v. Kentucky, 476 U.S. 79, 106 S.
Ct. 1712, 0 L. Ed. 2d 69 (1986). The State articulated reasonsfor dl
its chdlenges. The trid court found the State's reasons to be racidly
neutrd and overruled the Batson Mation.

In examining this assgnment of eror [w]e give "great deference”
to the trid court'sfindings of fact on thisissue. [atation omitted]. Aslong
asthetrid court waswithin itsauthority when it determined thet the Sate
aticulated a"neutra, non-race based explantion,” we will not reverse.

We have carefully examined each of the reasons given by the
Sate and find that the trid court was withinitsauthority in dedaring eech
reason to be raddly neutrd. This assgnment iswithout merit.

Russell, 607 So. 2d a 1110-11 (citations omitted).
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1157. RusHI'sargument isapparently thet while defense counsdl raised theissue, it could havebeen done
better. RussHl datesthat defense counsd did not timdy raise the issue in the drauit court. Whilethisis
true, arecord of the State's reasonsfor its srikeswas eventudly made, and theissue wasraised on direct
apped and reviewed by this Court. Russdl dates thet the race neutrd reasons given by the State were
fase, and attaches unsivorn datements from five personswho were sruck from the venire, gating thet the
State'sreasonswerenct accurate. RussHl gatesthat *Missssppi hasrefrained from mandating aperticular
procedurefor trid courtsto follow. Neverthdess, Missssppi requiresthat defense atorneys be afforded
a meaningful opportunity to dispute the rece-neutrdity of the prosecutor's Sated reasons for employing
peremptory srikes" Wefind that defense counsd was given ameaningful opportunity to regpond to the
Saeonthisissue Thisissueiswithout merit.

L. FAILURE TOMAKE AN OPENING STATEMENT.
1158. RusHl arguesthat defensecounsd wasineffectivefor failing tomekean opening Satement. Russl
cites two cases from other jurisdictions where counsdl was found to be ineffective for a multitude of
shortcomings, one of which was a falure to make an opening datement. The State dites Manning v.
State, 726 So. 2d 1152, 1169 (Miss 1998), where we dated that "the decison to make an opening
datement isadrategicone” Inshort, falure to make an opening Satement cartainly would be one factor
to congder in make an determination of ineffectiveness, but by itsdf is not detlerminative

M. FAILURE DEVELOP A MEANINGFUL AND
CONSSTENT DEFENSE THEME.

1159. RussHl argues that defense counsd should have developed a theme for the defense @ trid,

primaily, the theme thet Russell acted in sdf-defense. Defense counsd was adle to rase this defense
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patidly, but not to the extent desired by Russdll, primarily because of Russl's falure to support it with
histetimony. Russl next arguesthat if defense counsd wasgoing to arguethat thewhol e disoute between
RusH| and Officer Cotton was over the yeast and money, "then a least counsd should have introduced
subgtantia evidence on why thiswas o much larger anissuein the context of aprison setting then it would
beinthefreeworld" While such adrategy might have been hdpful, it would dso have emphesized tothe
jury that Russdll wasin prison and needed to Say there. We find that thisissue is without merit.

N. FAILURE TO PREVENT THE ADMISSON OF
EVIDENCE OF PRIOR BAD ACTS

1160. RussHl arguesthat defense counsd wias ineffective for fallure to "prevent comments on the prior
record of theaccused.” Russd| paintsto the testimony of Officer Rayford Joneswho gpproached Russl
immediady after he stabbed Officer Cotton.  Officer Jones was cdled as a witness by the State, and
tedtified on direct examination that hetold ather MDOC officersd so gpproaching Russl| to "'l metry and
talk him out of his knife cause thiswaan't the first time thet | hed had an occason to run into Russall and
get something from him like that." Defense counsd objected basad on rdevance and the tetimony
amounting to evidence of another crime. The drcuit court never sad "sudtained,” but dearly fdt the
testimony was improper, asit directed the State not to pursue this line of questioning, and indructed the
jury to disregard the testimony.  Officer Jones then Sated that he tald Russdll thet if he gave him the knife
hewould not hurt Russdl and hewould not let anyone dse hurt him. Russdll gated thet this second bit of
tesimony "re-emphasized the past encounter.” We disagree and find thet defense counsd waas not
ineffective here

O. INADEQUATE IMPEACHMENT.
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1161. RussHl next argues that defense counsd faled to impeach various witnesses for the sdate. He
goedificaly mentions Smith. As Sated earlier, two problems with impeeching Smith'stestimony isthet (1)
Smith'stetimony isnot that much different in key aressfrom Russdl's own tesimony and (2) Russdl now
asksthat Smith's recantation of his previous tesimony be teken serioudy.

1162. Womber was the next witness that defense counsd should have impeeched. Russdll argues that
Womber's testimony was "prepped”; thet he did not know how many times Russdll hed stabbed Officer
Cotton; that WWomber could not have seen Russdl comeout of hiscell door; that VWWomber waswrong when
he said Russl tried to sab Officer Lee; that Womber's statement thet he had spoken to Russdll about
ancther inmate, Bobby Cadwell, sdling kniveswas not true; and thet Womber waslying when he said he
did nat know whet inmetes were ydling about during the stabbing.

1163. We have no idea as to whether Womber's tesimony was "prepped”; it gppears of litle
conseguence that Womber did nat know the exact number of times Russl's knife actudly hit Officer
Cotton; that snce Russdl admitted how he gat out of his cdl, it is of little consequence as to whether
Womber saw it or nat; that Officer Lee tedtified that Russdll "turned towards me and came towards me
snvinging the knife™ that there is nothing here from Cddwedll as to whether the dleged conversation with
Russ| occurred or not; and weare not sure how defense counsd should have proved thet Womber redly
did know what other inmates were ydling. Now that Womber has recanted his trid tetimony, heisa
religble witness, according to Russll.

1164. RusHl next datesthat Officer Lee could have beenimpeached because of hismistatement of the
time of theincident on one report and hisidentification of aunit regiser for the daysprior to the dete of the

gabbing. Russ| datesthet "acursory glance a the copy of theregister so identified reved sthet it cannot
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be thet samelog, but isa subdtiitute™ Russl dites nothing further in support of thisdlegaion. Asfor the

wrong time on the report, this would have shown that Officer Lee was not perfect, but little dse

1165. Officer JamesBovan never testifiedinany of Russl'strids. 1t would havedifficult toimpeachhim
with hisincident report.

1166. Richard O. Williams, acimind investigator for the Mississppi Highway Patrdl, firg testified thet
he becameinvalved in theinvestigation of the sabbing in June 1989. Hethen corrected himsdf and Sated
July 1989. RusHI says defense counsd should have "capitdized’ onthis Trying to deveop meaningful
impeachment based on such aperipherd matter would have been awadte of time. Wefind thet thisissue
iswithout meit.

P. FAILURE TOPRESENT IMPORTANT EVIDENCE.

1167. RussHl dates that there was "subdantia favorable evidence' that defense counsd should have
presented, as wel as witnesses who should have been cdled by the defense. Russdll dates that this
evidencewasdiscussad in detall under other issues, sowewill not ettempt to discussit in further detall here.

Q. WHETHER RUSSELL WAS ADEQUATELY
ADVISED OF HISRIGHT NOT TO TESTIFY.

1168. RusHl datesthat thisissue, likethe previous one, has been discussed in greater detall under other
issues Russl does say that "to the extent that counsdl did not create a Stuation where there was a
presumption of prgudice from the manner in which counsd effectively placed Russl in the podition of
having to tdl something other than the whole truth, counsd prepared ineffectively to present their dient on

the witness dand.” RussHl next argues that defense counsd did not believe that Russdl could be

62



impeached with his prior datement to MHP Officer Rogers, but does not give any autharity for this
datement. Thedircuit court'sorder of May 10, 1990, which suppressed the atement, Specificaly Sated
that the statement was not suppressed as to "rebutta or impeachment testimony.” Russel dates that
defense counsd did not prepare him for the impeachment he faced with his own satement, but does not
sy how defense counsd should have prepared him to ded with a gatement he made.

R INADEQUATE GUILT PHASE CLOSING
ARGUMENT.

1169. RussHl next argues that defense counsd mede abrief and ineffective dogng argument at the guilt
phase of the 1990 trid, dting three spedific defidendes  counsd referred to Russdll asadog," counsd
did not argue sf defense, and counsd did Sate that Russdll was guilty of mandaughter.

9170. A review of the record showsthat defense counsd'sdosing argument spanseaght pages. Defense
counsd did gate, intrying to explain Rusl'sway of lifein prison of baing under congtant control of guards
asfar as degping, meds and showers as being like acaged animd. Defense counsd dated thet Officer
Cotton, intaking Russdl'smoney and not ddivering theyeadt, wasin effect poking acaged dog or acaged
anmd, and thisis what causad the rage and hdplessness in Russdll which eventudly caused him to kill
Officer Cotton.

1171, RusHl isdso correct that defense counsd only briefly mentioned sdf-defense during dosing
argument, and that was in the context of a mandaughter indruction. Russal dates thet defense counsd
should have been arguing saif defense, but there was no evidentiary support for the saif defense theory
RusHl rases now. The jury was indructed on sdf- defense, based gpparently on RusHll's bief that

Officear Cotton was armed and about to useaknife, but defense did not arguethis, probably becausethere
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waslittletestimony to support it. |f defense counsd madeadrategic decison to argue mandaughter asthe
grongest defense, we find thet he was not wrong.

1172. We dispute that defense counsd conceded on dosng arlgument that Russal was quilty. Defense
counsd argued thet the jury should consder mandaughter in an atempt to kegp Russdl from getting the
desth pendty. Wefind that defense counsd was not ineffective here

S FAILURETOADVISERUSSELL OFHISRIGHT TO
TAKE PART IN CLOSING ARGUMENT.

1173. RussH| datesthat defense counsd was ineffective for not advisng him of hisright to take part in
dodng argument, because if he hed, " Petitioner dearly would have taken the opportunity to spesk on his
behdf indoang agument.” Thisisthe same Willie Russdl described by his atorneys in this petition as
semi-literate and mentaly retarded. RussHl dtesno authority for this speculative argument, whichwefind

to be without mexit.



T. INADEQUATE JURY INSTRUCTIONS FOR THE
GUILT PHASE

1174. RussHl arguesfird that defense counsd was ineffective for submitting aningdruction, D-17, which
dates that "if you find thet the Sate has falled to prove any one of the essantid dements of the arime of
cgoitd murder, you mugt find the Defendant not guilty of capital murder and you will proosed with your
Odiberations to decidewhether the State has proved beyond areasonable doubt dl thedementsof alesser
aime of mandaughter.” Russdl points out thet counsd actudly argued the métter the other way around
to the jury, urging them to congder mandaughter fird. The State points out that we have found thet this
type of ingruction, an "acquit-fire" indruction, is not prohibited by the law of this State. Gray v. State,
728 S0. 2d 36, 75 (Miss. 1998).

71175. RussHl next argues that defense counsd did not request aproper ingruction on sdf- defense, and
the Statesingructionwasasoimproper. Asdaed before, the State's e f- defenseingruction which was
given was proper under thelaw a thetime of Rusdll'strid. Thisissueiswithout merit.

Xl.  ASSSTANCE OF COUNSEL DURING THE
PENALTY PHASE OF THE 1993 TRIAL.

7176. RusHl dlegesthat, in the three years between the 1990 trid and the second sentencing trid,
"counsd had not developed any other meaningful evidence for the pendty phase, made catagtrophic and
unjudifigble decisonsintermsof what should be presented, and did not even seek to present evidencethat
the Supreme Court of Missssppi hed suggested to beadmissble” Sncevery little of what current podt-
conviction counsd has deveoped is meaningful, we do not fault trid counsd for faling to develop or
presant it earlier. Russdl doesnot Soedify defense counsdl's " catastrophic and unjustifiabledecisons” and
o wewill not addressthese here. Asto our suggedting that certain evidence was admissble, we assume
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thet Rusdll refers to Officar Cotton and his dleged illegd dedings with other inmeates. We did gate, in
Russell, 607 So. 2d a 1116, that "the evidence discussad herain may wel have been admissble during
sentenaing had RusHll re-offered it.” Russl did offer evidence during thefirg sentencing trid of hisown
dedlings with gangs and how they hed thregtened him for interfering in an attack on athird inmate but did
not offer evidence of Officer Cotton and his dedlings with gangs. Defense counsd may have fdt that
introducing evidence which could be viewed as an atempt to amear the victim a this point would have
done more harm than good. At the second sentencing trid, defense counsdl could have attempted to
introduce the evidence about Officer Catton, but consdering thet there was till no connection between
Officer Cotton, the gangs and thethreat on Russl'slife, this does not gppear to have prgudiced Rusll.
91177. RusHl dleges that counsd spent 1 3/4 hours with him in preparation for the sscond sentencing
hearing. RusHl dtes nothing in support of this assartion. Russll again complains about the fallure to
introduce "the gang materid, dong with evidence of C.O. Catton's misconduct.” Onceagain wefind thet

this evidence was nat particularly rdevant.
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C. FAILURE TO HLE MERITORIOUS MOTIONS
1178. RusHI'scouns filed amoation for change of venuefor the second sentencing hearing. Venuewas
changed to Montgomery County. Russdl| gpparently arguesthat hiscounsd should have objected, because
"the jury was likdy to dmost as dosdy linked to Parchmen as the Sunflower County jury.” Thisis an
argument with no support, and it presupposes that counsd could have prevented the change to
Montgomery County.

D. INADEQUATE VOIR DIRE LED TO JJROR
MISCONDUCT.

Hettie Hopkins

1179. Hattie Hopkins stated first that she could not impose the death pendlty if the law and facts
authorized it. She later reiterated this, Sating thet it was basad on her rdigious and mord bdiefsand her
bdigfs asaperson. RussHl's counsd later questioned her about how shefdt about caseswheretherewas
one victim versus cases where there was more than one. Hopkinss answers were somewhat confusing,

but she eventudly sated that even with onevictim, wherethe drcumstanceswere"bed,” she.could not vote
for the desth pendty.

1180. RusHI now atachesHopkinssunsworn statement, dated October 1999, where she saysshewas
confused and could have cong dered the deeth pendty in acaseinvolving the degth of aprison guard. Even

if Hopkinss satement could be consdered, it is contradicted by the sworn tetimony she gave & trid.
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Elizabeth M oorman

1181. ElizabethMoorman wasgiricken for cause because she dated thet "' she didn't think they should lay
it off on us" meaning she did not understand why the firg jury hed not sentenced Russdll as well as
convicting him. Thiswas because the parties and the circuit court were trying to pick ajury, and explain
the Stuation to the venire aswdl as they could without saying thet Russdll had dreedy been sentenced to
death once before, and that sentence had been reversed. Moorman aso stood | ater when defense counsdl
asked for those who would " have aproblem meking ajudgment of ther fdlow man." Moorman'sunsvorn
Satement, saying that she could havefdllowed thelaw if only it hed been explained to her, isatached. The
areuit judge was of the opinion that Moorman wastrying to get off thejury, anditispossiblethet defense
counsd recognized thisaso.

Whether the Jury was Tainted by Extraneous Contacts

1182. RusHl cites the unsworn statement of juror Sarah Powell, dated May 22, 1997. Thisisa
restatement of argumentspresentedinssuelV. Powel'sstatement providesthet "the deputieswho drove
uswould ask us how we were thinking, which way wewere leening, when wewere driving around.” The
Satement does not say whether anyone on the jury ever answered.

1183. RusHl dso ditesthe unsworn satement of juror Glenn Ray, who stated that a"'bailiff or somebody
told us[the jury] who the victim's family were in the courthouse” Russdl does not Sate whet defense
counsd should have done to prevent this, but it does not risetheleve of tainting the jury.

Whether the Jurors Were Tainted by
Knowledge of the First Desth Sentence
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1184. Previoudy, RusHl argued that hisstuationwasnat properly and thoroughly explained tothevenire
Here hearguesthat they knew too much, spedificaly, that Russdll had been previoudy sentenced to degth.
RusH| cites the datement of Sarah Powdl as authority. I this unsworn satement can be consdered,
Powel| does not state how or when she learned this and Russdll does not say what his atorneys should
have done to prevent this.

1185. Petitioner dso argues that insufficient voir dire resulted in the defense not learning thet Sarah
Powdl'sson was didrict atorney. According to the Sate, James Powell was not eected didrict atorney
until November 1995. Petitioner's second sentencing hearing was held in 1993,

E FAILURE TO OBECT ADEQUATELY TO THE
SECURITY MEASURESTAKEN AT TRIAL.

1186. RusHl dites the unsworn satement of Robbie Reed, who says thet he was affected by the Sght
of RusHl| shackled to the floor. Resd was part of the jury venire but did not serve on thejury.

1187. RusHl dsodtes Sarah Powd | again, who commented on the security and thefact that Russdl was
in prison dothes. This statement conflicts with the record of an earlier hearing where the drcuit judge
conddered amation by defense counsd to supply Russl with avilian dathesfor thetrid. Themationwas
denied but thejudge noted thet "the only thing that isreguired isthet he not bein identifiable prison dothes
and | don't think hels going to bein identifiable prison dothes”

1188. RusHl ds0 provides other gatements about the heavy security a the trid and some disturbance
during the trid which upsat Some people. This does not amount to ineffective assstance of counsd.

F. FAILURE TO PREVENT PROSECUTORIAL
MISCONDUCT.
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1189. RussHl next arguesthat defense counsd falled to prevent the State from exercisng aperemptory
chdlenge againg William Georgiain aracdly discriminatory manner. Frg, thisisaperemptory chdlenge,
0itisnot dear what defense counsd was upposed to have doneto try and prevent this, except object.
Second, William Georgiamay be an African-American, but thisis not dear from the record.

1190. Georgafirg gated during vair direthat he would have a problem mking ajudgment of hisfdlow
man. Georgialater sated during voir dire thet he could ligento the evidence and fallow thelaw. Georgia
|ater ated in aunsworn statement dated October 17, 1999, that he could have followed the lawand his
reigion would not have interfered with his decison. Defense counsd'sinaction as to this one juror does

not amount to ineffective assgance
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G. FAILURE TO EMPHASZE MITIGATING
CIRCUMSTANCES

1191. RusHI next argues that defense counsd falled to emphasize the fallowing factors in mitigetion:
Rusl was under extreme mentd disturbance a the time of the stabbing because he expected to bekilled
that day; Officer Cottonwasaparticipant in the defendant's conduct; Russall acted under extreme duress,
the capacity of Russl to conform his conduct to the requirements of the law were subgtantidly impaired,;
RusHl hed told the authorities about the gang thredts, and they had ignored him; Russdl was only trying
to wound Officer Cotton o he could be transferred to ancther unit; Russdll was sorry for Officer Cotton's
Oesth; the gtabbing of Officer Catton wasnot the only cause of hisdeeth, but thedday in getting himto the
hospita contributed; RussHl had saved the lives of other inmetes.

1192.  Asfor RusH'sexpectaion that therewould bean atempt on hislife, once again, no one, induding
RusHl, ever tedtified to this, 0 it could nat have been amitigeting factor.

1193. Asfor Officer Cotton being a participant in Russdl's conduct, we find that the record does not
support this

1194. Asfor RusHl being under extreme duress, "asaman cornered,” the record does not support this.
1195. Asfor theimpairment of the capadity of Russl to conform hisconduct to thelaw, thisisthe same
argument as above, dated another way.

1196. Asfor RusHl informing the authorities of thetroubleshewas having with gangs, Russal introduced
evidence of this a his fird sentending hearing. 1t did nat prevent the fird jury from giving him a degth

sentence.
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1197. Asfor Russdl nat intending to kill Officer Cotton, Russ| tedtified to this at the guilt phase of his
fird trid. It was gpparently not helpful.

1198. Asfor RusHl being sorry for the deeth of Officer Cotton, he tetified to this at the guilt phase of
hisfirg trid.

1199. Asfor RusHl not redly being respongble for the degth of Officer Cotton, which wasingtead due
to the dday in getting Officer Cotton to a hospitd, Russal has yet to cite any authority in support of such
addena Anyway, such an argument is without merit because of the absence of any factud besisin
support thereof. See, e.g., Morris v. State, 436 So. 2d 1381, 1388 (Miss. 1983) (addressing
defendant’s speculative and unsubgtantiated argument). 1200, Asfor Russdll having saved the lives of
other inmetes, we are familiar with one fight thet Russdll heped bregk up. This evidence was presented
a thequilt phase of RusHlI'sfirg trid. We cannot say that defense counsd was ineffective for fallure to
emphasize these factors a the second sentencing hearing.

H. FAILURETOINVESTIGATEOTHERMITIGATING
CIRCUMSTANCES.

1201. RusHl cdled aswithesses during the second sentenaing hearing Diane Shelby, his Sder; Louise
Robinson, his aunt; Gerdd Jenkins, who had employed Russdll a Southern Beverage Company; and
Water Kdly, who had grown up with Russdll. Russdll now arguesthat defense counsd wasineffectivefor
faling to bring up or emphasize the fallowing facts  Russdl'sfamily was poor when he grew up; Rusdll's
mother died shortly after his birth; when Russdll went back to live with father, the family was once again
poor; Rusl was acountry boy who gat in trouble when he moved to the dity; and Russell'sfamily loves

him and nesdshim.
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1202. Diare Shdlby tedtified about the poverty of the Russl family during Petitioner's childhood; whet
Russl was like growing up; and thet he did not get into trouble until he left home.  Louise Robinson
tetified that Russdll was three weeks old when his mother died; thet she hdped kegp Russll until hewas
about three years old; and that she had gporadic contact with him sncethen. Gerdd Jenkinstedtified thet
he employed Russdl| a Southern Beverage, and what RussHll's dutieswere; that he was agood employee
and ahard worker; and that Southern Beverage hed re-employed him on work rdease after he had been
convicted of bank robbery. Walter Kely testified that Russdll was agood person when they went to high
schodl together, but he hed not had much contact with him since then.

1203. RusHl now offersthe unsvorn satement of Charles Herring, who gpparently knew Russdll when
he was growing up and did testify a the origind sentencing hearing;, the affidavit of Rose Russdll, ancther
of RusHl's sges Louise Robinson, who did tedtify a the second sentencing hearing; the unsworn
datement of adaughter, Chanta Chambers; WillieMae Williams who knew Russdl when hewasgrowing
up and was 86 and bedridden at the time she made her unsworn satement; and Sherman Matthews,
Russl's high school football coach.

1204. Much of what Russdl argues should have been presented was presented, and is repetitive here.
For each of these additiond witnesses that might have been cdled, the State would have gotten another
chance on cross-examingtion to emphagize thet the witness had not been in contact with Russal recently
because he had been in jail for so long, and thefact thet hehad killed aprison guard. Themost potertialy
compdling testimony would have been from Russdl's daughter, but her datement says that she was

eighteen and asenior in high schoal in 1999, making her about twevein 1993, and nine a thetime of the
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origind trid, which may have entered into the decison to cdl or not to cal her assawitness Wefind that
counsdl was not ineffective for failureto cdl this one witness

l. FAILURE TO INVESTIGATE ADEQUATELY FOR
THE PENALTY PHASE

1205. RusHl next dlegesthet trid counsd did not investigate hislife and background becausethey were
incompetent, inexperienced and did not have suffident funds for an investigator. Russdl dates that Mr.
Stuckey spent alittle over four hourslocating and interviewing pendty phasewitnesses, and dites Stuckey's
dfidavit as authority for this datement, but we find nothing concarning this in the effidavit. Russdll dso
complans thet trid counsd wrate to Diane Sheby in 1990 about vidting Russl, saying that it waswrong
to rdy on lay people "to think up something that might be mitigating.” Actudly, counsd hed written to
Shelby severd months before Russdll's 1990 trid in hopesthat she and other family members might visit
himand meet with counsd "about his case and your knowledge of him." To whet extent she or the rest of
the family responded is unknown, but Shelby did tedtify & the second sentencing hearing.

1206. Next, RussHl complans that James Green, an investigetor for the Missssppi Capitd Resource
Center, supplied defense counsd with photogrgphs of the housewhere Russdll grew up, alimited sdlection
of Russd|'sschoadl records, and interviewed somefamily members but thesewerenot used. Rusdll dates
that counsd wasnot interested and only met with him once. Green'safidavit isvague onwhen hemet with
defense counsd. Defense counsd did atempt to introduce some phaotographs of the Russdl house, but
they were exduded because they had not beentimdy produced in discovery. Thisissueiswithout merit.

J FAILURE TO PRESENT WITNESSES AT THE
PENALTY PHASE WHO KNEW RUSSELL WELL.
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1207. RusHl repedts the argument, made earlier, that defense counsd cdled the wrong witnesses, or
cdled the right witnesses but asked them the wrong questions. Russll dates that counsdl should have
cdled Rose Russl, his sster who knew him best, insteed of Diane Shelby, who tetified that Russdll
attended community college. RussHl| datesthat thiswas not hdpful to his daim thet he was retarded, but

never daesthat it was not true.
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K. FAILURE TO OBTAIN ADEQUATE EXPERT
EVIDENCE

1208. RusHl firg arguesthat themanner inwhich defense counsd asked for fundsin part to obtain mentd
hedth experts before the 1990 was deficent. Russdll pointsto amation for defendant's right to meke ex
parte goplications, filed on March 16, 1990. The bagsfor thismation wasthet the State did not have any
more right to have input in the sdlection of Russdll's experts than Russdll did on the expearts usad by the
State. Defense counsd dleged in this maotion that in making its request for these funds it would have to
reved tothe court itstheory of defense, resultsof investigation and other work product, dong with contents
of atorney-client conversations. At a hearing before the trid court on April 27, 1990, the drcuit judge
denied the mation, gating thet "therulessay | can't have an ex parte hearing now.” On May 30, 1990,
Oefense counsd filed a mation for menta examination, asking that Russdl be examined by Dr. Gil
McVaugh, apsychologis. AtahearingonMay 31, 1990, the circuit court announced thet, dueto aruling
of this Court in another casg, it could have ex parte rulings on exparts.

1209. Russl dates that eventhough defense counsd wereawarethat asmilar maotion in another capitd
caseinthe samedidrict had been successul, they then procesded to file amotion for mental examination,
requesting in open court thet Russdl beexamined by Dr. McVaugh.  Thedrcuit court eventudly ordered
Dr. McVaugh, Dr. Charlton Stanley, a psychologigt, and Dr. Dondd Guild, a psychiatrig, to examine
Russl in preparation for trid. Russdl complainsthat "oounsd failed to secure their own evauation of the
diat prior to exposng himto two Satewitnesses, both of whomwould end up being witnessesagaing him
in the pendty phase" The record shows that the trid court first denied defense counsdl's request for an

ex parte hearing and then came back later and sad it would hold such ahearing only after defense counsd
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hed filed the disputed mation to gppoint Dr. McVaugh. Russdl doesnot sate how being evaluated before
the"dates' doctorsgot to himwould beany great advantage, asthey would have eventudly examined him
ayway.

1210. RussHl next arguesthat defense counsd only obtained hismedica and menta hedlth recordsfrom
the MDOC for the firg time just beforethe second sentencing trid. Russdll never dateswhat wasinthese
records that would have mede a difference had they been obtained earlier.

211. RusHl next argues that defense counsd hed "little or nothing to present” a the 1993 sentencing
hearing S0 defense counsd cdled Dr. Mulry Tetlow, a psychologis. RussHl argues that this was "being
done at thelagt minute" and Tetlow'swork was"entirdy inadequate," because it was donein a"hopeess
time frame"

212. Dr. Tetlow wasadinicd psychologigt and taught a Holy Cross Callegein New Orleans. Hehed
tedtified twice previoudy asan expert in capitd sentencing casesin Missssppi. Tetlow Sated that hesaw
RusH| aweek before his tesimony, soent four hours interviewing him and adminigtering psychologicd
tests, and taped a portion of the proceeding. He did tedtify thet "some of the data I'm ill working on.”
Tetlow sad that he pent eight hours reviewing files that he hed been sent, induding test reports of two
ungpecified psychologists and dl raw datafrom Dr. Stanley'sreport. Tetlow dso sated thet he dso hed
some reports on RusHl'sfamily higory.

1213. Dr. Tetlow hed Rusl take adrawing test, the Bender Visud Motor Gestdt Tegt, the Rorschech
Ink Blot Test and a Thematic Apperogption Test. Russl hed dready been given the Minnesota Multi-
Phasic Inventory and Dr. Tetlow hed thoseresults Dr. Tetlow tedtified thet Russdll could be acandidate

for organic brain damage because he had sniffed glue and had abused doohal. Dr. Tetlow dated that
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neuropsychol ogicd test shows™ dfinitebrain damege- definiteorganicdysfunction.” Dr. Tetlow conduded
that Russdll suffered from underlying mentd disorders which are the source of schizophrenia, and was
suffering from this disorder when he killed Officer Cotton. Dr. Tetlow stated that he had spent about 40
hoursworking onthematerid. He denied that Russdll's problem waasthat he hed an anti-socid persondity
disorder.

214. The Sta€e's rebutta withesses, Drs McVaugh, Guild and Stanley, Sated that Russdll had an anti-
socid persondity disorder.

1215. Dr. Telow'saffidavit isatached to Russdl's amended petition. Dr. Telow datesthefollowingin
his afidavit: thet he met with defense counsd “for the firg time shortly before | tedtified;” thet “time
condraints prevented him from coming to amore detaled diagnoss™ that he found fault with portions of
each of thetest results and testimony given by the States experts; that defense counsd should have asked
him about dl thiswhen he was on the gand and Dr. Tetlow was "incredulous' when they did nat; thet Dr.
Tetlow's "aritique of Dr. Stanley's report and testimony was an extremdy important part of whet | had to
contribute to Mr. Russdll's defense, and would have been crucidly important to the case™ that “the trid
lawyers gpparently did not understand the crucid importance of the materias | had prepared, and did not
possess the competence to use it in their aross-examination of Dr. Stanley. In my judgment, hed they
confronted Dr. Stanley with the evidence of his biased and unprofessond testimony, the jury and court
would have had amuch different goprediation of histestimorny concarning Mr. Russl;" and findly, defense
counsd should have asked for a continuance to give him more time,

1216. Dr. Tetlow satesthat hedid not have suffident time, but with whet time he did have he could have

swayed the jury's decison. Dr. Tetlow assumes that if defense counsd had asked for a continuance it
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would have been granted. He datesthat if defense counsel had used him to attack the States witnesses,
paticulaly Dr. Sanley, or if they had usad hiswork to attack Dr. Stanley, it would have made somekind
of difference. We have reviewed Dr. Sanley's testimony and the cross-examination by defense counsd.
Dr. Stanley appears a severd ingances during histestimony as colorful a best and callous and arrogant
a word. If thejury found him credible as he was it is doubtful thet any further attacks even with Dr.
Tdtow's expert hdp, would have mede a difference.

1217. RusHl thenrdiesonthetwenty-four pageafidavit of Dr. CaherinelL. Boyer, apsychologigt from
Alabama. Dr. Boyer datesthat dl thementa hedth testimony, from Dr. Tetlow and the State, wasflawed.
Dr. Boyer makes some dlowance for the time condraints put on Dr. Tetlow, but her primary condusion
isthet everyone who andyzed Rusl in this case performed poorly. Dr. Boyer Sates thet a competent
prectitioner would have obtained asocid and developmentd history; chasen the psychologicd testswhich
would havebeen gppropriatefor Russdll, taking into account hispoor reeding skills; gotten somecompetent
neuropsychologicd testing done; and that the anti-socid persondity disorder diagnosisis proneto racid
bias and could be gpplied to any number of inner-city African-American men who are being tried on
aimind charges. Dr. Boyer never sateswho, with the requisite competence, wasreedy, willing and abdle,
in 1993, to take on RusHl'scase

1218. RusHl next argues that defense counsd should have brought out more evidence thet other
members of RusHl'sfamily have mentd problems. Russdll spedificaly mentions thet he has asser and
anephew that are mentally retarded. If Russdll had presented thisevidence, the State could have pointed
to other membersof RussHl'sfamily that are not mentally retarded, such as Russdll'ssgter thet tedtified for

him, and another Sster and RussHl'sdaughter that he now argueswould have been good withesses. Russl
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daesthat he "himsdf is mentaly retarded,” but the tesimony on thisis conflicting. Dr. McVaugh tetified
thet Russdl was mildly mentaly retarded, Russall'sIQ was 76, "borderlinelow to normd," and hewas not
retarded. Thissubject is discussed at length later in this opinion.

1219. Defensecounsd didintroduce evidencethrough Dr. Tetlow that Russll hasbrain damege. Russl
arguesthat defense counsd should havefallowed up on this, and devel oped and introduced more evidence
of thiskind. Each time more evidence of this kind was introduced, the State would have gotten another
chanceto emphasize how Russl recaived thisbrain damage: drug abuse, dcohal dbuseand adangerous
cimind lifestyle We cannat say thet the pluses of such evidence would outwegh the minuses

1220. We do not know what other options on the subject of mental hedlth experts might have been
avalddetothedefense. Dr. Tetlow may have beentheonly option. It gopearsthet Dr. Tetlow was under
some kind of time condraint, though the exact nature and causeisundear. The condraints may have been
subgtantid enough to hinder Tetlow's effectiveness as awitness

1221. By thetime of the 1993 sentencing hearing Russdll had been dedlared competent, dedared sane
and convicted of cgpitd murder. The only question a this point was aggravaing versus mitigating
adrcumgances. We are unable to say that Dr. Tetlow's presentation was "hdf-baked.” Evenif defense
counsd had donedl that Russdll now says should have been done, it is speculation to say that the result
would havebeen any better or different. Wecannot say that defense counsd'shandling of expert witnesses
in 1993 was ineffective

L. FAILURE TO PRESENT A MEANING OPENING
STATEMENT DURING THE PENALTY PHASE
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1222. RusHl datestha defense counsd'sopening Satement was " thoroughly inedequiate,” but does not
sy why, except thet it goparently was not long or detailed enough. Counsd sated that he was going to
put on lay witnesseswho knew Willie Russdll so that thejury could know Russal better. Counsd dsosad
that he would cdl an expert witness in the fidd of psychology. An opening Satement can dways be
improved, but there does not gppear to be any glaring deficiency in this one.
M. FAILURE TO OBXECT ADEQUATELY TO AN

ORDER PERTAINING TO WHAT EVIDENCE

WOULD BE ADMISSBLE.
1223. Thedrcuit court entered an order on February 26, 1993, which prohibited the State from " offering,
introduding any evidence on or athewise meking any reference to any of the enumerated aggravating
crcumgances' other then those found to exist by the jury in Rusll'sfird trid. At trid, the dircuit court
found that the State should be able to introduce evidence of the actud killing. Defense counsd objected
and raisad thisasanissueon direct goped. Wefound that theissuewaswithout merit. See Russell, 670
So. 2d at 832-33.
7224. RusHl daesthat this rendered counsd ineffective, in that "[i]t is not dways counsd's voluntary
action that may make counsd indffective. . . " Russl dtes no authority for the proposition that counsd
may be ineffective except asaresult of hisown action or inaction. Thisissue iswithout meit.

N. FAILURE TO EXCLUDE EVIDENCE OF PRIOR
BAD ACTS

1225. Thetwo aggravaing circumgancesthe State atempted to prove asto Russdl were (1) the capitd
offense was committed by a personunder sentence of imprisonment and (2) the defendant was previoudy

convicted of another cgpitd offenseor of afdony invalving the use or threet of violenceto the person. The
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State offered proof of Russdl's previous convictions for amed robbery, escgpe and kidnaping. Russl
states now thet defense counsd should have chdlenged the condtitutiondity of these convictions Wehave
found that the proper means for atacking prior convictions is by separate pogt-conviction actions in the
repective court in which they occurred, and nat in the court in which they are being used as aggravating
factors or for enhancement purposes. See Holly v. State, 716 So. 2d at 983.

1226. RusHI next daestha his atorneys should have explored the details of his prior convictions
Apparently he is arguing thet the jury should have heard more detalls of his prior convictions, not less.
Russdl mentions afew unsupported details about his prior convictions, suchasin hisrobbery conviction,
he only drovethe getaway car; in another robbery hewasframed by hisgirlfriend; and hisescgpe wasonly
a"matter of opportunism.” Even if this had been admissble, and the jury bdieved Russdl enough to put
thar finding on the second aggravator in doulat, therewas il ancther aggravating drcumstance to support
his degth sntence.: Thisissueiswithout merit.

O. INEFFECTIVE CLOSING ARGUMENT DURING
THE PENALTY PHASE

1227. RusHl dleges thet defense counsd falled to presant an effective dosing argument.  He dites
numerous casss from other jurisdictions discussng substandard, rambling, incoherent, perfunctory or
lacklugter arguments. Russdll never gateswhy these cases are gpplicable or how defense counsd'sdosing
wes defident. Thisissueiswithout merit.

P. FAILURE TO PREVENT THE JURY BEING
COERCED INTO A UNANIMOUS VERDICT.

1228. RusHI next dleges that defense counsd falled to prevent averdict againg him by providing the
venire an incorrect gatement of thelaw. In the passage cited by Russdll, defense counsd gppearsto be
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arguing that any decision by the jury would haveto be unanimous  This one passage, taken in isolation,
could be taken as meaning that plit votes are not dlowed. The passage dited by Russdll isfrom the firgt
trid. 1t would have no effect on Russdl's second desth sentence, decided by adifferent jury. Thisissue
iswithout meit.

XIl.  NEWLY DISCOVERED EVIDENCE.
1229. RussHl here datestha his new verson of what hgppened in this case, that he was acting in sdif-
defense in response to amurder plot agang him, isnewly discovered evidence. [If it is newly discovered
thet is because Russdl| never tedtified to it & trid or anywhere ese before now.

XI1l. OTHER NEWLY DISCOVERED EVIDENCE.
230. RusHl dates that he would not have gotten the deeth pendlty if (2) the jury had heard his new
verson of the sabbing of Officer Cotton; (2) if the jury had heard about the history of retardetion in his
family and hispoor upbringing; and (3) if thejury had heard about how important heisto hisfamily. Some
of thisevidence was not presented to the jury because Russdl| never tedtified to it; Somewas not presented
to the jury gpparently due to Sratiegy or its cumuletive nature; and some was presanted to the jury. It
would be speculdive to find thet the evidence in question would have changed the jury's verdict.

XIV. WHETHER RUSSELL WAS INCOMPETENT TO
STAND TRIAL.

1231. Thisissuewasdsorased under IssueX.H., under thedlegaion of ineffectiveass stance of counsd.
Russ| dlegesthat he was incompetent during his 1990 trid because (1) of an overdose of some drug,
dleged hereby RusHll tobeVadiumand (2) becauseheisretarded. Whileineffectiveasssance of counsd

could not have been raised until this petition, the issue of Russdll's competence or lack thereof could have
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been raised on direct goped but was not. While this argument is procedurdly barred under Miss Code
Ann. § 99-39-21(1) (Rev. 2000), the issue was fully addressed under Issue X.H. and iswithout merit.

XVI. WHETHERRUSSELL WAIVEDHISRIGHT NOTTO
TESTIFY.

1232. Once agan, thisissue could have been raised on direct goped but was not. It is proceduraly
barred under Miss. Code Ann. 8 99-39-21(1) (Rev. 2000).
XVIlI. WHETHER THE CONVICTIONS USED AGAINST

RUSSELL WERE UNCONSTITUTIONALLY OR

ILLEGALLY OBTAINED.
1233.  RusHIl makesagenerd datement to thiseffect and citesnothing in support. Russdl datesonly thet
he has not been able to meaningfully investigate thisissue because the Siate opposesdiscovery. Thisissue
could have been raised on direct gpped but was not. It is procedurdly barred under Miss Code Ann.
§99-39-21(1) (Rev. 2000). Procedurd bar aside, thisargument iswithout merit because Russall provides
no factud subgtantiation in support.

XVIII. SUFFICIENCY OF THE EVIDENCE.
XVIV. SUFFICIENCY OF THE EVIDENCE.

1234. RusHl brigfly summarizes his earlier arguments which we have found to be without merit.
XX. WHETHER THE MANNER OF EXECUTION
VIOLATES THE UNITED STATES CONSTITUTION
AND INTERNATIONAL LAW.
1235. RusHl arguesthat the manner of execution in thiscaseis unconditutiond, but cites no authority on
this point. The Sate cites LaGrand v. Lewis, 883 F. Supp. 469 (D. Ariz. 1995), and Felder v.
Estelle, 588 F. Supp. 664 (S.D. Tex. 1984), rev'd sub nom Felder v. McCotter, 765 F.2d 1245

(5th Cir. 1985), where lethd injection was found to be condtitutiond.
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1236. RusHl ds0 aguesthat it would beillegd and/or uncongtitutiond to execute him at this point
because hislong stay on deeth row, coupled with the conditions there, hasamounted to crud and unusud
punishment in vidlation of the Eighth Amendment.

1237. Thisisuewasrasedin Jordan v. State, 786 So. 2d 987 (Miss. 2001). We rgjected the

argument, gating:

Jordan argues that he has been incarcerated on degth row from
the time the crime was committed in this casg, in 1976, until 1991, and
then again in 1998, when the life sentence was vacated, until now. He
damsthat he has suffered psychalogicd trauma waiting for hisexecution
and that there is nothing gained by the State from 22 years of needless
inflictionof pain and suffering. Heindicatesthet the United Stiates Supreme
Court hashdd thet the deeth pendty violatesthe Eighth Amendment when
it makes no measurable contribution to acceptable gods of punishment,
l.e, retribution and deterrence, and is nothing more than needless
impogtion of pain and suffering. Penry v. Lynaugh, 492 U.S. 302,
335, 109 S. Ct. 2934, 2956, 106 L. Ed.2d 256, 289 (1989). Jordan
a0 points out that Judtices Stevens and Breyer have opined that there
may be avdid Eighth Amendment chdlenge for someone who has spent
mery years on deeth row. Lackey v. Texas, 514 U.S. 1045, 115 S.
Ct. 1421, 131 L. Ed.2d 304 (1995) (memorandum of Stevens, J,
repecting the denid of certiorari). However, adenid of certiorari hasno
precedentid vdue. Moreover, Jugice Thomas responded to Judtices
Sevens and Breyer when henoted that the Congtitution would not protect
addfendant who availed himsdlf of the" panoply of gppdlateand cllaterd
procedures’ and then damed that his execution hed been too long
delayed. Knight v. Florida, 528 U.S. 990, 120 S, Ct. 459, 145 L.
Ed.2d 370 (1999) (Thomeas, J., concurring in the denid of certiorari).
Thereis no precedent which supports Jordan's contention thet his Eighth
Amendmant right againg crud and unusud punishment has been violated.
Therefore, there are no grounds for reversd on thisissue.

Jordan, 786 So. 2d at 1028; see al so Whitev. Johnson, 79 F.3d 432 (5th Cir. 1996) (inmate cannot
choose to seek avallable sate and federd review of degth sentence and then complain of long time dday's

caused by thesereviews). Thisissueiswithout merit.
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XXI. WHETHER THE CLOSED COURTROOM WAS
UNCONSTITUTIONAL.

1238. James Green, who was an invedtigator for the Missssppi Defense Resource Center, Sated the
fdlowinginan afidavit: "During jury sdection, thetrid lawvyersdid not tak to me except to tdl meto Say
outsde the courtroom. | later learned that both Ms. Cadlilla and mysdlf were in some form banned from
comingin by thejudge. | never did find out what it was about, or what | could possbly have done that
merited baing exduded from a public courtroom. It did disturb me that Mr. Rusdll'slawyersdid nat tell
mewhy | should be exdluded."
1239. Beforevair dire, the State noted the presence of Carmen Cadlillaand James Green and objected
to them having any contact with the jury. The drcuit court agreed that thiswould beimproper. Asfar as
presence in the courtroom, thejudge dated: "I think thelaw isthat we have an opentrid. | cant prohibit
anybody frombeing inthe courtroom." Thedrcuit court dated that Cadtillaand Green could not Stinthe
courtroom and then leave and talk to witnesses
1240. Thisassgnment of error, while procedurdly barred, iswithout merit.

XXI1. ATKINSvV. VIRGINIA.
7241. The United States Supreme Court recently decided, inAtkins v. Virginia, 536 U.S. 304, 122
S. Ct. 2242, 153 L. Ed. 2d 335 (2002), that execution of mentally retarded offenders amounted to cruel
and unusud punishment and was therefore prohibited by the Eighth Amendment to the United States
Condtitution. The Supreme Court based its decigon in part on eghteen states which had enacted some
kind of gmilar prohibition Snce 1986. The Supreme Court added:

To theextent thereis serious disagreament about theexecution of mentally
retarded offenders, itisindetermining which offendersareinfact retarded.
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In this case, for indance, the Commonwedth of Virginia disputes thet
Atkins suffers from mentd retardation. Not adl people who dam to be
mentaly retarded will be soimpaired asto fdl within therange of mentaly
retarded offendersabout whom thereisanationd consensus. Aswasour
gpproachinFord v. Wainwright, with regard to insanity, "we leaveto
the Stag the task of devdoping gopropricte ways to enforce the
conditutiond regtriction upon its execution of sentences” 477 U.S. 399,
405, 416-417, 106 S. Ct. 2595, 91 L. Ed. 2d 335 (1986).

Atkins, 536 U.S. a 317, 122 S. Ct. a 2250 (footnote omitted). The Court noted that "[t]he Satutory
definitions of mentd retardation are not identica, but generdly conform to the dinicd definitions set forth

inn. 3, supra” as Sated beow:

The American Associaion of Mental Retardation (AAMR) definesmenta
retardationasfalows "Mentd retardetion refersto subgtantid limitations
in present functioning. It is characterized by dgnificantly subaverage
intdllectud functioning, exising concurrently with rdated limitationsintwo
or more of the fallowing goplicable adaptive skill areas. communication,
sf-cae, homeliving, sodd kills community use, sdf-direction, hedth
and sfety, functiond academics, lesure, and work. Mentd retardation
manifests before age 18" Mentd Retardetion: Definition, Classfication,
and Systems of Supports 5 (9th ed.1992). The American Psychiatric
Asodidion's definition is dmilar:  "The essntid festure of Mentd
Retardation is sgnificantly subaverage genad intdlectud functioning
(Criterion A) thet is accompenied by ggnificant limitations in adaptive
fundioning in & leegt two of the fallowing skill arees communication,
sdf-care, home living, sodd/intepasond skills use of community
resources, ef-direction, functiond academic kills, work, lesure, hedth,
and sfety (Criterion B). The onsst mugt occur before age 18 years
(Criteion C). Mentd Retardation has many different etiologiesand may
be seenasafind common pathway of variouspathologica processesthat
afect thefunctioning of the centrd nervoussysem.” American Psychiaric
Asodation, Diggnodic and Satidicd Manud of Mentd Disorders 41
(4th ed.2000). "Mild" mentd retardetion is typicaly used to describe
people with an 1Q levd of 50-55 to gpproximatdy 70. Id., at 42-43.

Atkins, 536 U.S. a 308 n.3,122 S, Ct. at 2245 n.3.
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1242. RusHl arguesthat he has met his burden of production and the issue of whether or not he meats
the definition of retardation we will adopt in light of Atkins must be submitted to ajury and proven by the
State beyond areasonable doubt. Russdl dtesin support the recent Supreme Court casesof Apprendi
v.New Jersey, 530 U.S. 466, 120 S, Ct. 2348, 147 L. Ed. 2d 435 (2000), and Ring v. Arizona, 536
U.S. 584, 122 S, Ct. 2428, 153 L. Ed. 2d 556 (2002).

1243. Apprendifired severd shatsinto thehomeof an African-Americanfamily inVindand, New Jarsey.
He was indicted on numerous Sae charges of shooting and passession of firearms and eventudly pled
quilty to two counts of possesson of a firearm for unlawful purpose and one count of possesson of an
explosve. After the judge acogpted the guilty pless, the prosecutor moved for an enhanced sentence on
one of the counts on the bassthet it was ahate crime. The judge concurred and rendered an enhanced
sentence on twelve years on that particular count, with shorter concurrent sentences on the other two
counts.

244. Apprendi argued that he was entitled to have the finding on enhancement decided by ajury. The
Court agreed, gating: "Other then the fact of aprior conviction, any fact that increases the pendty for a
aime beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a
reasonable doubt.” Apprendi, 530 U.S. a 490. However, the Court Spedificaly sated thet " Apprendi
hes not here asserted a conditutiond daim based on the omission of any reference to sentence
enhancemeant or radid bissintheindictment. . .. Wethusdo not addresstheindictment question separatdy

today." 1d. & 477 n.3.
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7245. The Court foundin Apprendi that New Jersey's satutory scheme would dlow ajuryto convict
a defendant of a second degree offense of possesson of a prohibited wegpon, and then, in a ssparate
subssquent proceeding, dlow ajudgetoimposeapunishment usualy ressrved for firs degreecrimesmede
onthejudgesfinding based on apreponderance of the evidence. TheApprendi Court findly Sated thet
its decison did not gpply to capital sentencing cases, even those cases where the judge was the one
deciding whether to sentence the defendant to deethor somelessar sentence, ditingWalton v. Arizona,
497 U.S. 639, 110 S. Ct. 3047, 111 L. Ed. 2d 511 (1990), where the Arizonacapital sentencing process
was uphdd.
246. The Supreme Court subsequently decided Ring v. Arizona, 536U.S.584, 122 S. Ct. 2428, 153
L. Ed. 2d 556 (2002). Ring addressed the issue of whether the Arizona cgpital sentencing process as
uphdd in 1990 in Walton v. Arizona, that of a jury deciding guilt and a judge making findings on
aggravating factors, could survive the Apprendi decison. The Court decided it could not. Despite the
effortsinApprendi todiginguish non-capital enhancement casesfrom aggravating drcumstancesin capital
casesin this context, the Court in Ring found thet there waas no difference:

[W]e ovarule Walton to the extent that it dlows a sentencing judge,

gtting without a jury, to find an aggravating drcumstance necessary for

impasition of the death pendty. See 497 U.S,, at 647-649, 110 S. Ct.

3047. Because Arizondsenumerated aggravating factors operate as"the

functiond equivdent of andement of agregter offensg” Apprendi, 530

U.S, a 494, n. 19,120 S, Ct. 2348, the Sxth Amendment requiresthat
they befound by ajury.

* k% %

"The guaranteesof jury trid inthe Federd and State Conditutions
reflect a profound judgment about the way in which law should be
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enforced and justice adminidered. . . . If the defendant preferred the
commornsense judgment of ajury to the more tutored but perhgps less
sympethetic reaction of the Sngle judge, hewasto haveit” Duncan v.
Louisiana, 391 U.S. 145, 155-156, 88 S. Ct. 1444, 20 L. Ed. 2d 491
(1968).

The right to trid by jury guarantesd by the Sxth Amendment
woud be sensdesdy diminished if it encompassad the factfinding
necessary to increase a defendant’s sentence by two years, but not the
factfinding necessary to put him to death. We hold that the Sixth
Amendment gppliesto both.

Ring, 536 U.S. at 609, 122 S. Ct. at 2443.
247. We find thet not being mentally reterded is not an aggravating factor necessary for impaosition of
the death pendlty, and Ring has no gpplication to an Atkins detlermination.
1248. The State arguesthat the burden of proof ison Russl inthis matter, citing numerous Satutes from
other gateswhich have prohibited execution of the retarded, and this State's pos-conviction Satute, Miss.
Code Ann. § 99-39-23(7) ("no rdlief shal be granted under this chapter unless the prisoner proves by a
preponderance of the evidence that heis entitled to such”). We agree.
1249. Thedefinition of menta retardation providedin Atkins issmilar to that adopted by the L egidature
in Miss Code Ann. 8 41-21-61(f) (2001), deding with commitments, which Satesin part:
® "Mentdly retarded person” means any person (i) who has been

diagnosad as having subdtantid limitationsin presant functioning,

meanifested before ageeighteen (18), characterized by sgnificantly

ubaverage intdlectud functioning, exiding concurrently with

related limitations in two or more of the fallowing goplicable

adgptive Kill areas. communication, sdf-care, homeliving, sodd

skills community use, sdf-direction, hedth and safety, functiond
academics, lasureandwork . . . .

90



1250. RusHl daestha heisretarded. The State disputesthis, saying that he has nat mede asufficient
showing of retardation to be dlowed to proceed further in the trid court. Dr. McVaugh tedtified that
Russl was mildly mentdly retarded. According to Dr. McVaugh's 1990 Psychologicd Evauetion of
Petitioner, "[]he Wechder Adult Intdligence Scde Form R, Full ScdelQ of 68 indicatesthat this petient
is currently functioning within the upper range of the mildly mentally retarded category of intdligence™ Dr.
Sanley tedtified that Petitioner's 1Q was 76, "borderline low to normd," and he was nat retarded.

1251, After careful condderationwefind that Russdll should begranted leaveto proceed inthetrid court
on the sole issue of whether he is mentdly retarded such that he may not be executed under Atkins v.
Virginia. To tha end the gandard or definition of mentd retardation shell be that enundiated by the
Supreme Court in Atkins, egpeddly the American Psychiaric Assoddion's definition of mentd
retardation. American Psychiatric Assodaion, Diagnogtic and Satigtical Manud of Mentd Disorders |V
39-46 (4th ed. 1994). As Presiding Jugtice Smith recommends in his dissent, we further hold thet the
Minnesota Multiphesc Persondity Inventory-Il (MMPI-11) is to be administered snce its associated
vaidity scles make the test best suited to detect maingering. Seeid. a 683 (definingmdingering asthe
"intentiond production of fase or grosdy exaggerated physcd or psychologicd symptoms, mativated by
externd incentivessuch asavoiding military duty, avoiding work, obtaining finencid compensation, evading
crimind prosecution, or obtaining drugs). See also United Statesv. Battle, 235 F. Supp. 2d 1301,
1307 (N.D. Ga 2001) (explaning MMP! and its vdidity scdes and gating thet "[jhe MMP! isgenerdly

agreed to be difficult to chest on without getting caught”). Russdl must prove thet he meetsthe gpplicable
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slandard by a preponderance of the evidence pursuant to Miss. Code Ann. 8§ 99-39-23(7) (Rev. 2000).
Thisissue will be conddered and decided by the Sunflower County Circuit Court without ajury.

OTHER MOTIONS

1252. OnJmnuary 21, 1997, RusHlI'sorigind trid atorneys, W. S. Stuckey and Whitman Mounger, filed
amoation for pog-conviction rdief. At that time Stuckey and Mounger were ill counsd of record for
Russdl. Wefind that themoation for post-conviction rdlief filed by Stuckey and Mounger should bedenied.
1253. InJduly 2001 RusHl filed apro s letter in which he complained about his trestment and asked to
waive his gppedls and sat adate for his execution. Subssquently, Russdll's pogt-conviction counsd filed
anatice regarding Sates maotion. To the extent that these papers ask for rdief we find that they should
be dismissed as moat.

CONCLUSON

1254. Theamended petition for pog-conviction rdlief filed by Willie C. Rusl is denied except for the
sole ground of RussdI's dleged mentd retardetion. Russll isgranted leaveto proceed inthetrid court on
this sole issue of whether he is mentally retarded such that he may not be executed under Atkins v.
Virginia. The dandard or definition of mentd reterdation shdl be that enunciated by the United States
Suprame Courtin Atkins. Russdl mugt prove that he meats the goplicable sandard by a preponderance
of the evidence pursuant to Miss Code Ann. 8 99-39-23(7) (Rev. 2000). Thisissuewill be consdered
and decided by the Sunflower County Circuit Court without ajury.

1255. Themationfor pogt-conviction rdief filed on behdf of Russdl in 1997 isdenied. Theletter request
to stop ongoing deeth pendty appedsfiled pro se by Russdl isdismissed asmoat. The natice regarding

Sae's motion filed by pos-conviction counsd is dismissad as moot.
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1256. AMENDED PETITION FOR POST-CONVICTION RELIEF ISGRANTED ON
THE SOLE GROUND OF DETERMINATION OF MENTAL RETARDATION,;
AMENDED PETITION FOR POST-CONVICTION RELIEFISOTHERWISE DENIED.

PITTMAN, C.J., COBB, CARLSON AND GRAVES, JJ., CONCUR. DIAZ, J.,
CONCURSINRESULT ONLY. SMITH, P.J., CONCURSIN PART AND DISSENTSIN
PART WITH SEPARATE WRITTEN OPINION JOINED BY EASLEY, J. EASLEY, J,,
CONCURSINPART ANDDISSENTSIN PART WITH SEPARATEWRITTEN OPINION.
McRAE, P.J., NOT PARTICIPATING.

SMITH,PRESIDING JUSTICE,CONCURRING INPART AND DISSENTINGIN
PART:

1257. 1 concur with themgority on al issues except the remand for re-hearing onthe Atkins case asto
whether Willie C. RusHl is mentdly retarded sufficient to avoid the deeth pendty. However, | would
submit that the burden of proof regarding whether Russell ismentally retarded sufficient to avoid thedeeth
pendty isupon Russl, not the Sate. Infact, our Pos-Conviction Collaterd Rdlief Act isthe only means
avalableto RusHl, and the Act absolutdy placesthe burden of proof onthe petitioner. Miss Code Ann.
§899-39-23(7) (Supp. 2002). RusH I hasnot met hisburden of proof, and accordingly this Court should
dismisshispdition initsentirety.

1258. Second, it is very dear from this record that Russdl is not mentdly retarded. In my view, the
Atkinsv. Virginia, 536 U.S. 304, 122 S, Ct. 2242, 153 L. Ed. 2d 335 (2002) decision by the United
States Supreme Court isgoing to open the floodgatesto every inmate such as Russdll, convicted of capita
murder and gppropriately sentenced, to now daim the defense of mentd retardation in order to avoid the
degth pendty. Numerous unmerited, time consuming hearings by our trid judgeswill result cregting more
delay in judtice being ultimately sarved. Here, the proof is sufficient under Atkins standards, and no

additiond hearing isnecessary. Dr. Sanley tedtified that Russdll had afull scde 1Q of 76. Clearly, 1Q
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doneisnot determingtive of whether Russell, or for that matter, any person is mentdly retarded. Also,
congdering dl the other evidence within thisrecord regarding Russl’ smentd condition, it isequally dear
that Rusdl isnot retarded. Thereis Smply no need to conduct ancther hearing. Pogt-conviction relief
procesdings are for the purpose of pointing out to the Court “facts not known & time of judgment.”
Foster v. State, 687 So. 2d 1124, 1129 (Miss. 1996); Williams v. State, 669 So. 2d 44, 52 (Miss.
1996). Here, Rusdl cannat be granted additiond rdlief on post-conviction procesdings when he could
have, should have, and if fact, did rasethisvery issued trid and on direct pped.
1259. We should adopt the definition of menta retardetion recognized in the American Psychidric
Asocidion’s Diagnogtic and Satisticd Manud of Mentd Disorders|V (39, 4" ed. 1994) as defined by
the criteriaset forth therein and which wasrdied upon by the Supreme Court in Atkins, 536 U.S. at 308
n.3. Usng thexecriteriawe could eesly ascartain that there are many factorsthat could show that Russl
isactudly not retarded even though his1Q scoreiswel above thet of 70 used by the Supreme Court.
1260. | commend the mgority for to adopting the MMPI test as reguired on remand in degth pendty
caxs 1Qtesdsdo not have a“faking scal€’ to determine whether an inmate is trying to do poorly when
bangtested. ThisCourt sarvestheendsaf judicein requiring that an MMP! tes whichindudesa*faking
sca€’ be given so that one who in fact is faking and ddiberatdy attempting to do poorly on an 1Q test
would be unmasked. The record hereis sufficient that Russall isnot mentdly retarded. | would o find
based on the exidting record.
1261. For these reasons, | repectfully concur in part and dissent in part.

EASLEY, J., JOINSTHIS OPINION.

EASLEY, JUSTICE, CONCURRING IN PART AND DISSENTING IN PART:

94



1262. | mug dissent from the mgority'sliberd decison to grant Willie C. Russdl leaveto proceed inthe
trid court asto hisdleged mentd retardation. As RussHl has been previoudy evauated, | do not bdieve
that trid on this issue is waranted here. Russdl was previoudy evduaed by Dr. Gil McVaughn, a
psychologigt, and Dr. Charlton Stanley, apsychologist. Dr. McVaughn determined Russl to be within
the upper range of the mildly mentaly retarded category of intdligence with an 1.Q. of 68. Dr. Stanley
testified that Rusdll's IQ was 76, borderline low to normd, and not retarded. Looking a these two
evauaions together, | do not beieve that Russal has met his burden of establishing thet anissue exigs as
to his retardation sufficent to warant atrid on thisissue. The mgority's liberd holding will open the
jalhouse door for every murderer on desth row to daim that they now fdl bdow theminimum 1.Q. 1 am
deeply troubled by thisgpparent unsettling trend to wesken victim'srights. However, | concur onthe other

issues congdered by this Court.
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